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COMPLAINT 71 CIVIL 3118 
GUNTTED STATLSS DISTEICT COURT 
SCUTHERN DISTRICT OF NEW YOrK 
Oe ae ee ee ee oe oe 
STALCO INTERNATIONAL CORPCRATION, poll : 


pO eee ae na INTS2CAMEIO COMERCIAL “4TZ ¥ 
ARSARAZ, S.Ace 
Plaintiffs, 
~against- 
COMPLAINT 
PERACO CHARTERING CORPORATION, PINANCIZ 
ENTERPRISES OF BAHAMAS, LTD., FPLANIGAN 
and LOVELAND, S.A., H&SNES SHIPPING, A.S., 
and PER ARNSTEIN ARNEBERG, 


Defendants. 


Plaintiffs, by their attorneys, CICHANOWIC2 CALLAN, 
complaining of the defendants allece upon information and belief 
as follows: 

AS AND POR A FIRST 
CAUSE OF ACTION _ 

l, Plaintiff STALCO INTERNATIONAL CORPORATION is a 

corporation created and existing under the laws of the State of 


California having a place of bvsiness at 110 Hast 3th Strest 


New York, New York. 


2. Plaintiff “MI, LTD. is a linited company created 


emisting under the laws of the State of Israel raving offices 


an@ a place of business at Helsinki eet Tel-Aviv, Israel. 


Pladatiff€ ZUTIRCAN3: M DRSAPAZ, 


Complaint 71 Civil 3118 


is a ccrporation created and e::isting uncer the laws of 
lic of Mexico naving offices and a place of busines 


City, t4exico. 


4, Defendant PrRACD CHARTER TG CORPC2ATICN is a foreign 
corporation having offices and a place of business at 17 Battery 


Place, New York, New York. 


S. Defendant FINANCIAL ENTERFRISES OF BAHAMAS, LTD. 
is a limited company created and existing under the laws of the 
Bahamas Islanes, having offices and a place of business at Nassau, 


Bahanas. 


6. Deferidant PLANIGAN, AND LOVELAND, S.A. is a foreign 


corporation with offices in the Republic of Panana. 


7. Defendant HESNES SHIPPING, A.S. is a corporation 
created and existing under the laws of the country of Norway 


having its offices in that country. 


§, Defendant PER ARNSTEIN ARNZBERG is an individual 


having a place of business at 17 SatteryPlace, New York, New York. 


9. The amount in controversy exceeds $10,990.00, 


10. During the latter part of 1970 and for the first 


five months of 1971 the p 

anong themselves named MIMI GROUP one of the purposes of which 

was to locate an oil carrying or tanker tyre vessel which would 
be available for li company naned 


the carriace o 


~ 


upon locat 


charterer and to thereby earn a comission on the charter hire. 


wie “rr: 
PD. « MEL Gaoue,, througn & Moccechas Gclaberg, eee 


President of plaintiff STALCO INTERNATIONAL contact? 
ant PER ARNSTSIN ARNEBERG to learn if he knew of an available 


tanker. 


23, Mr. ARNEBSERG stated that he knew of suech a vessel 


owned by other persons named the M/T “WARWICK FORT" and that the 


vo23ssel ccuid bre provided to the Israeli charterer 4£ suitable 


arrangements wera made. 


14. These arrangezents consisted of agreemant between 
e2fendants herein and the Israeli charterer with regard to 
chart2> er rental rate for the vessel and the agreement of 


prospective charterer to establish a $5,000,0609.00 letter of 
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credit in favor of new owners of the vessel in order to guarantee 


charter hire payments. 


15. Defendant ARNEBERG further stated on behalf of all 
the gefendants herein that they would purchase the afcresaid vessel 
if the things referred to in paragraph 14 above were done and 


charter the vessel to TANKER SERVICES, LTD. 


16. These agreements were formally concluded in writing 


on April 25, 1971 in Tel-Aviv after weeks of discussions and the 
precise cormissions fayable to MIMI GROUP were set out in writing 
to wit, 1.25% of the approxisately $18,500,000.00 purchase price 
of the M/T "WARWICK FORT" and 1.25% of the charter hire to te 


earned cn the charter party to TANXCR SERVICES, LTD. 


17. From this date of April 25, 13971 and throughout the 
greater part of the follewing month HIM GROUP wa3 successful 


in keeping the agreed chartor hire and letter of credit offers of 


TANKER SERVICES, LTD. open to the defendants and, as a consequence, 
on May 19,1971 a charter party and supporting agreements were entered 
into between TANXER SERVICES, LTD. on the one hand, and the cef- 
enéaants FLANIGAN AND LOVELAND, S.A., FINANCIAL ENTIRPRISES OP 


PAINMAS, LTD. and another owning corporation to be named. 


18. Thereafter, the defendants failed to purchase the 
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vessel and to deliver -her under the charter party as they had 
agreed and the purchase of the vessel and charteor party Jid not 
materialize or go into effect due to the defendents*® wilfull 
breacnes of their acgreenents, all to the plainti£ffs* harm and 
Gamage in an amount of approximately $724,038.55, for which 


the plaintiffs demand jucgment. 


AS AND FOR A SECOND 
CAUSE 


AND ALTERNATIVE 
OF ACTION 


19, Plaintiffs repeat and reallege 


to TANKER SERVICES, 
2ars, expended larse 


entercainc2ant and miscellanconus 


Poefenaswte Knew that their 


cause and induce plaintifis xpe2nd the monies 


to in paragraph 20 and further knew that these nonics wer 
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being expended and continued to encourage plaintiffs to incerr 


expenses in their efforts to secure the aforesaid offers. 


22. Defendants, from the outset, knew that they did not 
have a firm commitment for the vessel, nor even a general under- 
standing with her owners for her purchase and did not, purchase 


her as they had agreed when the above charter hire andi letter 


of credit offers were given. 


23. Defendants knew that if this true state of fact were 
known to the plaintiffs they would net have expended monies as 
aforesaid and so defendants wilfully concealed the true facts 
from plaintiffs and wilfuily represented false facts as induce- 
ments to plaintiffs, all to the plaintiffs harm and damage in an 


amount of $100,000.00, for which the plaintiffs demand judgment. 


WHERE?ORE, the plaintiffs respectfully pray that they have 
judgment, joint and several, against the defendants for the am- 
ounts demanded herein with interest at the rate of 74% per annum 


from the first day of June, 1971. 


to 

“i 7 
CICHANOWICZ & CALLAN 
Attorneys for Plaintiffs 
26 Broadway 


New York, New York 10094 


New York, Wew York 
July 13, 1971 
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ANSWER OF PERACO CHARTERING CORPORATION TE CIVIL. FLLS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
MMI, LTD., and INTERDAMBIO COMERCIAL KATZ 
Y ARSARAZ, S.A., 
INDEX 
Plaintiffs, 
-against- 

PERACO CHARTERING CORPORATION, FINANCIAL 
ENTERPRISES OF BAHAMAS, LTD., FLANIGAN 
and LOVELAND, S.A., HESNES SHIPPING, A/S, 
and PER ARNSTEIN ARNEBERG, 

Defendants. 


Defendant, PERACO CHARTERING CO ORATION, 
attorney, DONALD F. MOONEY, for its Answer to the compl 
alleges upon information and belief, as follows: 
AS TO THE FIRST ALLEGED 
CAUSE OF ACTION 
1. Denies knowledge or information sufficient to 
form a belief as to the allegations in paragraphs 1, 2, and 3 of 
the complaint. 
2. Admits PERACO CHARTERING CORPORATION has an 
office and place of business at 17 Battery Place, New York, Nak; 


and except as so expressly admitted, denies the other- allegations 


of paragraph 4 of the complaint. 


3. Denies knowledge or information sufficient to 
form a belief as to the allegations of paragraphs 5 and 6 of 
the complaint. 


4. Admits that HESNES SHIPPING A/S has an office 


A 
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in Norway and except as so expressly admitted, denies knowledge 
or information sufficient to form a belief as to the other 


allegations of paragraph 7 of the complaint. 


5. Admits that PER ARNSTEIN ARNEBERG is President 
‘of PERACO CHARTERING CORPORATION which has a place of business 
at 17 Battery Place, New York, N. Y. and except as so expressly 
admitted, denies knowledge or information sufficient to forma 
belief as to the other allegations of paragraph 8 of the 
complaint. J 
Denies the allegations of paragraph 9 of the 


complaint. 


7. Denies knowledge or information sufficient to 


form a belief as to the allegations in paragraphs 10 and 11 of 


the complaint. 

8. Admits that Mr. Arneberg, President of PERACO 
CHARTERING CORPORATION, was contacted by Mr. Goldberg and had 
discussions about tankers and tanker charters and except as so 
expressly admitted, denies the ailegations of paragraph 12 of 
the complaint. 

9. Admits that there came a time when Mr. Arneberg, 
as President of PERACO CHARTERING CORPORATION, had numerous dis- 
cussions with Mr. Goldberg concerning a vessel named the M/T 
“WARWICK FORT" and the possibility of an Israeli charterer 
chartering such vessel, and except as 50 expressly admitted, 


denies the allegations of paragraph 13 of the complaint. 


10. Denies the allegations of paragrapis 14 ana 
of the complaint. 

Li mi t ir. Arneberg, on beha 
CHARTERING CORPORATION, signed a certain letter dated Apri 
1971 to which letter defendant refers for the contents there 
and except as so expressly admitted, denies the allegations of 
paragraph 16 of the complaint. 

12. Denies the allegations of paragrapts 1? and 
18 of the complaint. 


AS TO THE SECOND ALLEGED 
CAUSE OF ACTION 


oe CE CCL OL AL Ne 


13. Defendant repeats and realleges each and 


every admission and denial contained in paragraphs 1 through 12 


above as if fully set forth herein. 


14. Denies the allegations of paragraphs 20, 
22 and 23 of the complaint. 


. 


4S AND FOR A FIRST SEPARATE 
DEFENSE TO “HE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 


15. Defendant repeats and realleges each and 
every admission and denial contained in paragraphs 1 through 
of this Answer as if fully set forth herein. 

16. The plaintiffs have failed to state a claim 


on which relief can be granted. 
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AS AND FOR A SECOND SEPARATE 
DEFENSE TO TEE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 
17. Defendant repeats and realleges each and 
every admission and denial contained in paragraphs 1 through 14 
of this Answer as if fully set forth ierein. 


18. This Court lacks jurisdiction of the subject 


matter of the complaint. 


AS AND FOR A FIRST 
COUNTERCLAIM 
19. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 thru 18. 
20. Plaintiffs represented to PERACO CHARTERING 
CORPORATION that it had firm authority to act on behalf of major 
first-class Israeli charterers, including a company partially 
owned by the State of Israel, through their alleged associate, 


Deupty Minister Dinstein, and further represented that charters 


would be made by their principals for certain fixed rates. 


21. That said representations were made to the said 
defendant by plaintiffs in oxaer to induce it to perform services 
and make expenditures for travel, communication and related 
expenses in obtaining a tanker vessel. 

22. The representations made by the plaintiffs were 
false. Defendant relied on said representations to its damage 


in the amount of approximately $75,000.00. 


A 1} 
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m4 
od 


WHEREFORE, defendant PERACO CHARTERING CORPORAT] 


na 


respectfully prays that the complaint be dismissed and that this 


defendant have judgment joint and several against the plaintiiis 
for the amounts demanded in its counterclaim, together with 


interest and costs. 


, Dated: New York, N. Y. 
February ll, 1972 


DONALD F. 

Attaorney for Defencant, 
PERACO CHARTERING CORPORA 
17 Battery Place 

New York, N.Y. 10004 
212-943-1270 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALC? INTERNATIONAL CORPORATION, 
MMI, LITD., and INTERCAMBIO COMERCIAL KATZ 
Y ARSARAZ, S.A., 
INDEX NO. 


‘Plaintiffs, : 71-3118 


-against- 
PERACO CHARTERING CORPORATION, FINANCIAL 
ENTERPRISES OF BAHAMAS, LTD., FLANIGAN 
and LOVELAND, S.A., HESNES SHIPPING, A/S, 
and PER ARNSTEIN ARNEBERG, 


Defendants. 


Defendant, FINANCIAL ENTERPRISES OF BAHAMAS, LTD., 
by its attorney, DONALD F. MOONEY, for its Answer to the com- 


plaint, alleges upon information and belief, as follows: 


AS TO THE FIRST ALLEGED 
CAUSE OF ACTION 


1. Denies knowledge or information sufficient to 
form a belief as to the allegations jin paragraphs i, z and 3 
of the complaint. 

2. Admits PERACO CHARTERING CORPORATION has an 
office and place of business at 17 Battery Place, New York, 
New York ard except as so expressly admitted, denies knowledge 
or information sufficient to form a belief as to the other 


allegations of paragraph 4 of the complaint. 
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Anewer of Financial Enterprises of Bahamas, 


allegations of paragrapn 4 of 


3. Admits the 


complaint. 
Denies knowledge or information sufficien 


4. 
to form a belief as to the allegations of paragraph 6 of the 


complaint. 

5. Admits that HESNES SHIPPING, A/S has an office 

in Norway and except as so expressly admitted, denies knowledge 
as to the other 


or information sufficient to form a belief 


allegations of paragraph 7 of the complaint. 
Admits that PER ARNSTEIN ARNEBERG is Presicent 


6. 


at 17 Battery Place, New York, New York and except as so 


expressly admitted, denies knowledge or information sufficient 
as. to the other allegations of paragraph 


to form a belief 
Denies the allegations of paragraph 9 of 


complaint. 
Denies knowledge or information sufficient to 


8. 
form a belief as to the allegations in paragraphs 10, 11, 12, 
14 and 15 of 

£ 


9. Adni 
April 25, 1971 to which ietter 4 


the complaint. 
Mr. Arneberg signed on its behal 


fen 


Ls 


f and except as so expressly ad- 


1 ereof 
the allegations of paragraph 16 of the complaint. 
Denies the allegations of paragraph 17 and 18 


10. 


the complaint. 


Ee \ 


Answer of Financial Enterprises of Bahamas 
3 ) 


AS TO THE SECOND ALLEGED 
CAUSE OF ACTION 


ll. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 10 
above as if fully set forth herein. 

12. Denies the allegations of paragraphs 20, 21,° 


22 and 23 of the complaint. 


AS AND FOR A FIRST SEPARATE 
DEFENSE TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 


13. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 12 of 
this Answer as if fully set forth herein. 


14. The plaintiffs have failed to state a claim on 


which relief can be granted. 


AS AND FOR A SECOND SEPARATE 
DEFENSE TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 


15. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 14 of 
this Answer as if fully set forth herein. 


16. This Court lacks jurisdiction of the subject 


matter of the complaint. 


Co SSIS AE: TEE ALO LEE SES TILE LE SS 8 IEE TE AS TELE CSET 
SLES RE RPE RTPI A RE RS SSIS 


NA 
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LTD. 
17 Battery Place 
New York, N.Y. 10004 
212-943-1270 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, MMI, 
and INTERCAMBIO COMERCIAL KATZ Y INDEX NO. 
ARSARAZ, S.A., : 
71-3118 
Plaintiffs. 


-against- 


ANSWER 


PERACO CHARTERING CORPORATION, FINANCIAL 
ENTERPRISES OF BAHAMAS, LTD., FLAWIGAN 
and LOVELAND, S.A., HESNES SHIPPING, A/S 
and PER ARNSTEIN ARNEBERG, 


Defendants. 


Defendant, HESNES SHIPPING, A/S, by its attorney, 
DONALD F. MOONEY, for its Answer to the complaint alleges upon 
information and belief, as follows: 


AS TO THE FIRST ALLEGED 
CAUSE CF ACTON 


1. Denies knowicége or information sufficient to 
form a beiief as to the «llegations in paragraphs 1, 2 and 3 
of the complaint. 

2. Admits PERACO CHARTERING CORPORATION has an 
office and place of business at 17 Battery Place, New York, 
New York and except as so expressly admitted, denies knowledge 
or information sufficient to form a belief as to che other 
allegations of paragraph 4 of the complaint. 


3. Admits FINANCIAL ENTERPRISES OF BAHAMAS, LTD. 


A 
Answer 


has an office and place of business at Nassau, Bahamas an 
except as so expressly admitted, denies knowled 
sufficient to fowm a belief as to the other allegaticns 


paragraph 5 of the compiaint. 


4. Denies knowledge or information sufficient to 
form a belief as to the allegations of paragraph 6 ci the 
complaint. 

the allegations of paragraph 7 of thé 
complaint. 

that PER ARNSTEIN ARNEBERG is President 
of PERACO CHARTERING CORPORATION which has a place business 
at 17 Battery Place, New York, New York and ex -ept es so 
expressly admitted, denies knowledge or information suf 
to form a belief as to the other allegations of paragraph 8 of 
the complaint. 

7. Denies the allegations of paragraph 9 of the 

complaint. 


8. Denies knowledge or information sufficient to 


form belief as to the allegations in paragraphs 10, ll, i; 


13, 14 end 15 omplaint. 
t Mr. Arneberg signed on its behalf 
Aorii 235, 1971 to which letter cefendant 


thereof and except as so expressly adc- 
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10. Denies the allegations of paragraph 17 and 18 


of the complaint. 


AS TO THE SECOND ALLEGED 
CAUSE OF ACTION 


ll: Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 10 
above as if fully set forth { erein. 

12. Denies the allegations of paragraphs 20, 21, 


22 and 23 of the complaint. 


AS AND FOR A ¥IRST SEPARATE 
DEFENSE TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 


13. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 12 of 


this Answer as if fully set forth herein. 


14. The plaintiffs have failed to state a claim on 


which relief can be granted. 


AS AND FOR A SECOND SEPARATE 
DEFENST TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 


15. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 14 of 


this Answer as if fully set forth herein. 


his Court 


prays that the con 


have costs. 


ew York, New York 
cember 8, 1971 


DONALD F. MOONEY 
Attorney for Defendant, 
HESNES SHIPPING A/S 

17 Battery Place 

New York; N.Y. 10004 
212-943-1270 


UNITED STATES DisTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
MMI, LTD. and INTERCAMBIA COMERCIAL KATZ 
Y ARSARAZ, S.A., 


Plaintiffs, INDEX NO. 


-against- 71-3118 


PERACO CHARTERING CORPORATION, 

FINANCIAL ENTERPRISES OF BAHAMAS, LTD., : ANSWER 
FLANIGAN and LOVELAND, S.A.,. HESNES 

SHIPPING, A/S, and PER ARNSTEIN ARNEBERG, 


Defendants. 


Defendant, PER ARNSTEIN ARNEBERG, by his attorney, 
DONALD F. MOONEY, for his Answer to the complaint alleges upon 
information and belief, as follows: 


AS TO THE FIRST ALLEGED 
CAUSE OF ACTION 


1. Denies knowledge or information sufficient to 
form a belief as to the allegations in perecraphe 1, 2 ana 3 of 
the complaint. 

2. Admits PERACO CHARTERING CORPORATION has an 
office and place of business at 17 Battery Place, New York, N.x- 
and except as so expressly admitted, denies the otler allegations 
of paragraph 4 of the complaint. 

3. Admits the allegations of paragraph 5 of the 
complaint. 

4. Denies knowledge or information sufficient to 


form a belief as to the allegations of paragraph 6 of the complaint. 


Admits the allegations of paragraph 


complaint. 


6. Admits that PER ARNSTEIN ARNEBERG is Presiden 
of PERACO CHARTERING CORPORATION which has a place of business 
at 17 Battery Place, New York, N.Y. an@ except as so expressly 
admitted, denies knowledge or information sufficient form a 
belief as to the other allegations of paragraph 8 of 
complaint. 

7. Denies the allegations of paragraph 
complaint. 

*g, Denies knowledge .r information sufficient to 
form a belief as to the allegations in paragraphs 10 and 11 of 
the -ompiaint. 

9. Admits that, as President of PERACO CHARTERING 
CORPORATION, he was contacted by Mr. Goldberg and had discussions 
about tankers and tanker charters and except as so expressly 
admitted, denies the allegations of paragraph °2? of the 
complaint. 

10. Admits that there came a time when he, as 

resident of PERACO CHARTERING CORPORATION, had numerous discus- 
sions with Mr. Goldberg concerning a vessel named the M/T 


“WARWICK FORT" and the possibility of an Israeli charterer 


chartering such vessel, and except as SO expressly admitted, 


denies the allegations of paragraph 13 of the complaint. 


1l. Denies the allegations of paragraph 14 and 


15 of the complaint. 


12. Admits that Mr. Arneberg, on behalf of PERACO 
CHARTERING CORPORATION, FINANCIAL ENTERPRISES OF BAHAMAS, LTD., 
and HESNES SHIPPING, A/S, signed a certain letter dated April 25, 
1971 to which letter defendant refers for the contents thereof 
and except as so expressly admitted, denies the allegations of 


paragraph 16 of the complaint. 


13. Denies the allegations of paragraph 17 and 18 


of the complaint. 


AS TO THE SECOND ALLEGED 
CAUSE OF ACTION 


14. Defendant repeats and realieges each and every 
admission and denial contained in paragraphs 1 through 13 above 
as if fully set forth herein. 

15. Denies the allegations of paragraphs 20, 21, 


22 and 23 of the complaint. 


WHEREFORE, defendant PER ARNSTEIN ARNEBERG, re- 
spectfully prays t mt the compalint be dismissed and that the 
defendant have costs. 


Dated: New York, N.Y. 
January 26, 1972 


\ Se se ; i { i 
r Rese ' \ Mel 
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DONALD F. MOONEY ( 
Attorney for Defendant, 
PER ARNSTEIN ARNEBERG 

17 Battery Place 

New York, N. Y. 10004 
212-943-1270 
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REPCRT OF MAGISTRATE RABY 


UNITiZD STATES DISTRICT COURT 
SCUT'UERN DISTRICT OCF NEW YORK 


STALCO INTERNATIONAL CORPORATICN, MMI 
LIMITED and INTERCAMBIO COMERCIAL KATZ Y 
ARSARAZ, S.A., 71 Civ. 3118 


Plaintiffs, 
REPORT OF 
-v- UNITED STATES 
MAGISTRATE 
PERACO CHARTERING CORPORATICN, FINANCIAL 
ENTERPRISES OF THE BAHAMAS LTD., HESNES 
SHIPPING, A.S., and PER ARNSTEIN ARNESERG, 


Defendants. 


TO THE HONORABLE MORRIS E. LASKER, U.S.D.J.: 


This report relates to a notice of motion by the 


plaintiffs to drop parties under F.R.C.P. Rule 21, to amend 
the conplaint under F.2.C.P. Rule 15 and to consolidate 
this action with another action entitled Stalco v. 
Financial, etc., 72 Civ. 4926. The motion was referred by 
you to the undersigned Magistrate by orcer dated January 
19, 1973, for review and recommendation, pursuant to 28 
U.S.C. Sec. 636 and General Rule 35. 

Inmcediately upon being notified of the referral to 


me of this motion I advised counsel by letter and scheduled 


ay 


to | 


4 


* Magistrate Raby 


the matter for hearing on February 13, 1973, directing that 
the motion, 

all papers in support of, or in opposition to/ should be 

submitted by that cate. Thereafter, at the re 

counsel for the defendants, the watter was adjourned until 


March 12, 1973, and again at the request of counsel for 


defendants until March 19, 1973. A further adjournzent 


of oral argument was requested by counsel for defendants 

at that time - a request which I refused in the 3’ cht of 
the undue length of time that had elapsed since the referral 
of that matter by you. Instead I directed that the matter 
be deered fully submitted to me not later than March 26th. 

I mention all this because today, March 27th, 1 received 


a further request from counsel for the defendants for addi- 


tional time within which to file opposing papers, a request 


which I have of course cenied. 
The merits of the motion will now be discussed. The 
motion is obviously based upon the belated recognition by 


the plaintiff that unless the present lineup of parties can 


be changed, there is a failure of diversity jurisdiction in 
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this case. Specifically, the present lineup of parties is 
follows: 


Citizenship for 
Name of Party* Jurisdictional Purooses 


Plaintiffs: 

Stalco New Yor’ 

hese § Israel 

Intercambio Mexico 
Defendants: 

Peraco New York 

Financial Enterprises Bahamas 

hesnes Norway 

Arneberg Norway 
what the plaintiff proposes to co in this case is to drop 
talco as a plaintiff and to drop cefencants Financial 
Tnterprises, Hesnes, and Arneberg. TE that were done the 
ection would be an action by MMI and TIntereacdsio, two alien 
corporations, against Peraco, a New York corporation, which 
would of course confer diversity jurisdiction on this Court. 

Plaintiff's counsel points out that this action is 

based wpon joint and several contract liability on the part 
of all the presently named defendants and that therefore 


none of the defendants are necessary partic3; and that the 


granting of this relief is therefore completely appropriate 


PS ae ee ee ari em 
* One of the originally naned defendants, Flanigan Loveland S.A., 
has previously obtained dismissal of the euit against it. 
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and involves no prejudice to the rights of the defendants 
who may be dropped. 

Plaintiff's counsel also suggests that if the second 
branch of its motion is granted, namely the consolidation 


of this action with an action brought by Stale» against 


Financial, Hesnes and Arneberg (the very defendants proposed 
é 


to be dropped in action #1) all defendants wiil be before 


the Court so that there can be a full determination of a 
controversy which, according to plaintiff, presents common 
questions of fact and law. 

The opposition to this rotion consists of a two page 
affidavit in whicu the sole objection to the application 
is that the defendants have expended extensive sums of money 
on legal fees in both of these actions. I am not impressed 
with this objection. if action #1 were dismissed on juris- 
dictional grounds, that dismissai would hot be a dismissal 
on the cerits, and the plaintiffs $11 and Intercanbio would 
have a perfect right to reinstitute suit against the deten- 
dant Peraco, particularly since the incidents involved 
took place in 1971 and there is no probles; of statute of 
Lisitations. In my view the interests of justice°are well 


served by the requested dropping of parties to achieve 


>) 
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the required diversity jurisdiction. 

Insofar as the remainder of the cocion is concerned - 
narely a request that the complaint be deered amended to con- 
form to the change in party alignzuent and that the action 
be consolidated with the other pending action favolving the 
parties proposed to be dropped in this action - I have before 
me a representation, unchallenged by defendants, that there 
are comaon questions of law and fact in the two actions. 

It is accordinzly recommended that the plaintiffs’ 
motion be granted in all respects. 

The following papers considered by me oa this action 


are forwarded herewith: 


Plaintiffs’ notice of notion filed Decenber 4, 


Plaintiffs’ memo in support vf nction. 
Cpposing affidavit filed January 16, i975. 


Your referral order dated-Janvary 19, 1973. 


Rated: Wew York, H.Y. 
March 27, 1973. 


Respectfully submitted, 


HANOLD J. RABY 
UNITFO STATES °% 


Ne 


MEMORANDUM DECISION, APRIL 6, 1973, LASKER, D.J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, MMI 
LIMITED and INTERCAMBIO COMERCIAL KATZ 
Y ARSARAZ, S.A., 


Plaintiffs, 
qi Civ S110 
eR 
MEMORANDUM 
PERACO CHARTERING CORPORATION, FINANCIAL 
ENTERPRISES OF THE BAHAMAS LTD., HESNES 
SHIPPING, A.S., and PER ARSTEIN ARNEBERG, 


Defendants. 


Plaintiffs' motion to drop parties, to amend the com- 
plaint and to consolidate this action with an action entitled 


Stalco v. Financial, etc., 72 Civ. 4926, having been referred 
by me to Magistrate Raby for review and recommendation, and 
Magistrate Raby's report, in which granting of the motion is 
recommended, having been reviewed and filed by me, the plain- 


tiffs' motion is hereby granted. 
Settle order on notice. 


Dated: New York, N. Y. 
April 6, 1976. 


</ 
~/ 


MORRIS E. LASKER 
u.8.Di0. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MMI LTD., and INTERCAMBIO COMERCTAL 
KATZ Y ARSARAZ, S.A., 


Plaintiffs, fe Cavey Sie 


AMENDED 
~against- COMPLAINT 


PERACO CHARTERING CORPORATION, 


Defendant. 


Plaintiffs, by their attorneys, CICHANOWICZ & CALLAN, 


complainting of the defendants allege upon information and belief 


as follows: 


AS AND FOR A FIRST CAUSE 
OF ACTION ___ 


1. Plaintiff MMI, LTD. is a limited company created 
and existing under the laws of the State of Israel having offices 


and.a place of busirw= ss at 23 Helsinki Street, Tel-Aviv, Israel. 


2. Plaintiff INTERCAMBIO COMERCIAL KATZ Y ARSARAZ, 
is a corporation created and existing under the laws of the 
Republic of Mexico having offices and a place of business in Mex- 


ico City, Mexico. 


ae Defendant PERACO CHARTERING CORPOUAT 


Rew York corporation having offices and a place 


Rattery Place, New York, New York. 
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4. Jurisdiction is founded upon the diversity of 
citizenship of the parties and the amount in controversy exceeds 


$10,000.00. 


S. During the latter party of 1970 and for the first 
five months of 1971 the plaintiffs herein formed an association 
among themselves and a third corporation, STALCO INTERNATIONAL 
CORPORATION, for the purpose of locating tanker type vessel which 
would be available for charter to an Israeli company named TANKER 


SERVICES, LTD. which would hire and employ the vessel in the 


carriage of oil fora period mt in excess of ten years. 


6. The plaintiffs intended, upon locating such a 
vessel, to act as brokers in the charter transaction between her 
owner and the charierer, TANKER SERVICES LTD., and to thereby 


earn a commission on the charter hire. 


7. The plaintiffs, through Mr. MoréGechai Goldberg, 
an employee of plaintiff STALCO INTERNATIONAL CORPORATION con- 
tracted the defendant PER ARNSTEIN ARNEBERG, president of defend- 


ant, to learn if he knew of an available tanker. 


8. Mr. Arneberg stated to Mr. Goldberg that he knew 
of such a vessel owned by others named the M/T WARWICK FORT and 


that the vessel would be bought by his interests and essociates 
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and provided to the Israeli charterer if suitable 


were made. 


9. These arrangements consisted of agreement betice 
defendant FINANCIAL ENTERPRISES OF THE PAHAMAS, LTD., HSSNES SHIPPING 
A.S. and PER ARNSTETN ARNEBERG on the one hand and the Israeli chaert- 
erer on the other, regarding the charter of renta]} 
vessel and the agrcemen’. of the prospective charterer to es*: 


lish a $5,000,000.00 letter of credit in favor of the owners of 


the vessel in order to guarantee charter hire payments. 


10. Mr. Arneberg further stated on behalf of the 
defendant, himself, FINANCIAL ENTERPRISES OF THE BAHAMAS, LTD. 
and HESNES SHIPPING, LTD. (both of these latter companies being 
controlled by Arneberg) that they would effect purchase of the 


aforesaid vessel and charter her’ to TANKER SERVICES, LTD. if the 


matters of charter hire rate and letter of credit were suitably 


arranged. 


ll. This agreement between the parties hereto was 
confirmed in writing on April 25, 1971 in ‘v’el-Aviv after weeks 
of discussions and the precise commissions of the charter hire 
and a further commission on the purchase price of the vessel pay- 


I 


able to the plaintiffs were set out in writing to wit, 1.2 


A oo 
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cent of the approximately $18,500,000.00 purchase price of 


the M/T WARWICK FORT and 1.25 percent of the charter hire to 


be earned on the charter party to TANKER SERVICES, LTD. 


12. From this date of Aprii 25, 1971 
the greater part of the following month the plainti 
cessful in obtaining and keeping the agreed charter hire 
letter of credit offers of TANKER SERVICES, LTD. open to 
defendants and, as a consequence, On May 29, 1971 a charte 
and supporting agreements ‘vere entered into between TANKER ¢ 
VICES, LTD. on the one hand, and the defendants FINANCIAL ENTE 
PRISES OF THE BAHAMAS, LTD., FLANIGAN AND LOVELAND, S.A. aS: 


company not party to this suit) and another owning corporation 


to be named at a later date by the owners. 


13. Thereafter, the defendant, Arneberg, and his 
related companies failed to effect purchase of the vessel and 
deliver her under the charter party as they had agreed and the 


purchase of the vessel and charter party did not materialize or 


go into effect due to the defendants' willful breaches of their 


agreements, all of the plaintiffs‘ harm and damages in an amount 


of approximately $724,098.55, for which the plaintiffs demand 


judgment. 
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AS AND FOR A SECOND AND 
ALTERNATIVE CAUSE OF ACTION 


14. Plaintirfs repeat and reallege each and every 
allegation contained in paragraphs "1" through "13" above as if 


+ 


fully set forth hereafter. 


15. Plaintiffs in reliance upon defendant's repre- 
sentations that it would effect purchase of the M/T WARWICK FORT 
and charter her to TANKER SERVICES, LTD. for a period not in 
excess of ten years, expended large sums of money in travel, 
communications, entertainment and miscellaneous expenses in their 
efforts to secure the acceptable charter hire and letter of 


credit offers from TANKER SERVICES, LTD. 


16. Defendant knew that its representations as 


aforesaid would cause and induce plaintiffs to expend the 


monies referred to in paragraph "18" and further knew that these 


monies were being expended and continued to encourage plaintiffs 


to incur expenses in their efforts to secure the aforesaid offers. 


17. Defendant, from the outset, knew that it did not 
have a firm ccinmitment for the vessel, nor even a general under- 


standing with her owners for her purchase and did not purchase 
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her as they had agreed,when the above charter hire and letter of 


credit offers were given. 


18. Defendant knew that if this true state of facts 


were known to the plaintiffs they would not have expended monies 
as aforesaid and so defendant willfully concealed the true facts 
from plaintiffs and willfully represented false facts and induce- 
ments to plaintiffs, all to the plaintiffs harm and damage in an 


amount of $60,032.56, for which the plaintiffs demand judgment. 


WHEREFORE, the plaintiffs respectfully pray that they 


have ae against the defendant for the amounts demanded here- 
jin with interest thereon and costs and that the court grant such 


other relief as may be proper. 


6 


CICHANOWICZ & CAL 
ree i Pl (“Ue 
LoL. 


A Mens er of th LL ee 
80 Broad Street 
New York, New Yor) 10004 


Dated: New York, New York 
November /7 , 1972 
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COMPLAINT 72 CIVIL 4926 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-against- 
FINANCIAL ENTERPRISES OF THE PAIHAMAS, 
LTD., HESNES SHIPPING, SA. and FER 
ARNSTEIN ARNEBERG, 
Defendants. 
Plaintiff, by its attorneys, CICHANOWICZ & CALLAN, 
complaining of the defendants allege upon information ne belief 
as follows: 


AND FOR A FIRST CAUSE 
OF ee 


1. Plaintiff STALCO INTERNATIONAL CORPORATION is 


a corporation created and existing under the laws of the State 


of california Jnaving a place of business at 110 East 59th Street, 


Hew York, New york. } 


Defendant FINANCIAL, ENTERPRISES OF THE BAHAMAS, 


LTD. is a limited company created and cxisting under the laws of 
the Bahama Islands, having offices and a place of husiness at 


Nassau, Rahamas. 


Pefendaut HESNES & : _S. is a corporation 
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created and existing under the laws of the courtry of Norway hav- 


ing its office in that country. 


4. Defendant PER ARNSTEIN ARNEBERG, a Nor-vegian 


national, is the president of PERACO CHARTERING CORPORATION and 


resides in the State of New York. 


5. Jurisdiction is predicated upon diversity of 
citizenship of the parties and the amount in controversy exceeds 


$10,000.00. 


- 


6. During the latter part of 1970 and for the first 
five montis of 1971 the plaintiff formed an association with MMI 
LTD., an Israeli corporation and INTERCAMBIO COMFRCIAL KATZ Y 
ARSARAZ, S.A., a Mexican corporation, for the purpose of locating 
a tanker type vessel which would be available for charter to an 
Israeii company named TANKER SERVICES, LTD. which would hire 
employ the vessel in the carriage of oil for a period not in 


excess of tem years. 


7. The plaintiff intended, upon locating such a 
vessel, to act as a broker in the charter transaction between 
her owner and the chartcrer, TANILEP. SERVICES, LTD., and to there- 


by earn a commission on the charter hire. 


&. The pleintiff, through Mr. Mordechai Goldberg, 
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an employee, contacted tne defendant PER ARNSTEIN ARNELBERG to 


he knew of an available tanker. 


9. Mr. Arneberg stated to Mr. Goldberg that he knew 
of such a vessel owned by others named the M/T WARWICK TORT and 
that the vessel would he bought by his interests and associates 


and provided to the Israeli charterer if suitable arrangenents 


were made. 


10. These arrangements consisted of agreement be- 
tween the defendants and PERACO CHARTERING CORPORATION, on the 
one hand, and the Israeli charterer, on the other, regarding the 
charter or rental rate for the vessel and the agreement of the 


prospective charterer to establish a $5,000,000.00 letter of 


credit in favor of the owners of the vessel in order to guarantee 


charter hire payments. 


yy 


ll. Defendant Arneberg further stated on behalf of 
all the- defendants and PFRKACO CHARTERING CORPORATION that they 
ould effect purchase of the aforesaid vessel and charter her to 


TANKER SERVICES, LTD. if the matters of charter hire rate and 


letter of credit were suitably arranged. 


12. This agreement was formally confirmed in writing 
on April 25, 1971 in Tel-Aviv after weeks of discussions and 


the precise commissions on the charter hire and a further conmniss- 
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ion on the purchase price of the vessel payable to the plaintiff 
were set out in writing to wit, 1.25 percent of the approximately 
$18,500,000.00 purchase price of the M/T WARWICK FORT and 1.25 
percent of the charter hire to be earned on the eeu i to 


TANKER SERVICES, GID), 


ij. From this date of April 25, 1971 and throughout 
the greater part of the following month the plaintiff was success— 
ful in obtaining and keeping the agreed charter hire eer 
of credit offers of TANKER SERVICES, LTD. epen to the defendants 
and, as a consquence on Mav 19, 1971 a charter party and support- 
ing eS were entcred into between TANKER SERVICES, LTN. on 
the one hand, and the defendants FINANCIAI, ENTERPRISES OF THE 
BAHAMAS, LTD., FLANIGAN AND LOVELAND, S.A. (a company not party 
to this suit) and another owning corporation to be named at a 


later date by the owners. 


14. Thereafter, the defendants and PERACO CHARTERING 


CORPORATION failed to purchase the vessel and deliver her under 
“, 


the charter party as they had agreed and the purchase of the ves- 


sel and charter party did not materialize or go into effect due 


to the defendants' willful breaches of their agreements, all of 


the plaintiff's harm and damage in an amount of approximately 


$724,098.55, for which the plaintiffs demand judgment. 
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AS AND FOR A SECOND AND ALTERN- 
ATIVE CAUSE OF ACTION ____ 


15. Plaintiffs repeat and reallege each and every 
allegation contained in paragraphs "1" through "14" above as if 


fully set forth hereafter. 


* represent- 


16. Plaintiff in reliance upon defendants 
ations that they, defendants, would purchase the M/T WARWICK FORT 
and charter her to TANI? SERVICES, LTD. for a period not in ex- 
cess of ten years, cxpended large sums of money in travel, commu- 
nications, entertainment and miscellaneous expenses in their 
efforts to secure tie aceeptatia charter hire and letter of credit 


. 


SERVICES, LTD. 


17. Deferdants knew that their representations as 
aforesaid would cuuse and induce plaintiff to expend the monies 


referred to in paragraph "18" and further knew that these monies 


were being expended and continued to encourage plaintiff to incur 


expenses in its efforts to secure the aforesaid offers. 


18. Defendants, from the outset, knew that they did 
not have a firm commitment for the vessel, nor even a general 
understanding with her-‘owners for her purchase and did not pur- 
chase her as they had agreed when the ebove charter hire and 


letter of credit offers were given. 
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19. Defendants knew that if this true state of fact 


vere known to the plaintiff they would not have expended monies 


as aforesaid and so defendants willfully concealed the true facts 
from plaintiff and willfully represented false facts and induce- 
m2nts to plaintiff, all to plaintiff's harm and damage in an 


amount of $26,684.28 for which the plaintiff demands judgment. 


WHEREFORE, the plaintiff respectfully prays that it 
have judgment, joint and several, against the defendants for the 
amounts demanded herein with interest thereon and costs and that 


the court grant such other relief as may be proper. 


Dated: New York, New York 
November 17 , 1972 


_ ’ 


pre ad 
Ay Membey of th 
Attorneys for oe 
80 Broad aa 


New York, New-York 10004 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MMI LTD. and INTERCAMBIO 
COMMERCIAL KATZ Y ARSARAZ S.A., 
Plaintiffs, 71. Civ. SLB 


-against- 


, ANSWER TO AMENDED 
PERACO CHARTERING CORPORATION, ___ COMPLAINT 


Defendant. 


Defendant, PERACO CHARTERING CORPORATION, by its 
attorney. DONALD F. MOONEY, for its amended answer to the amended 
complaint, alleges upon information and belief, as follows: 

AS TO THE FIRST ALLEGED 
CAUSE OF ACTION 

1. Denies knowledge or information sufficient to form 

a belief as to the allegations in paragraphs 1 and 2 of the amendeé 


complaint. 
2. Admits the allegations of paragraph 3. 


3. Denies knowledge or information sufficient to 


a belief as to the allegations in paragraph 4. 


4. Denies knowledge or information sufficient to 
a belief as to the’ allegations in paragraphs 5 and 6 of the 


amended complaint. 
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5. Admits that the President of PERACO CHARTERING 
CORPORATION was contacted by Mr. Goldberg and had discussions 
about tankers and tanker charters, and except as so admitted, 


denies the allegations in paragraph 7 of the amended complaint. 


6. Admits that there came a time when the President 
of PERACO CHARTERING CORPORATION had numerous discussions with 
Mr. Goldberg concerning a vessel named the M/T WARWICK FORT 
and the possibility of an Israeli charterer chartering such 
vessel, and except as so expressly admitted, denies the allega- 


tions of paragraph 8 of the complaint. 


7. Denies the allegations in paragraphs 9 and 10 


of the amended complaint. 


8. Admits that Mr. Arneberg on behalf of PERACO 
CHARTERING CORPORATION, signed a certain letter dated Aprii 25, 
1971, to which letter defendant refers for the contents and 
except as so expressly admitted, denies the allegations of 


paragraph 11 of the amended compiaint. 


9. Denies the allegations in paragraphs 12 and 


13 of the amended complaint. 


AS TO THE SECOND ALLEGED CAUSE OF ACTION 


10. Defendant repeats and reallegeseach and every 
admission and denial contained in paragraphs 1 through 9 above 


as if set forth herein. 
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ll. Denies the allegations of paragraphs 15 through 


. 


AS.AND FOR A FIRST SEPARATE 

DEFENSE TO THE ALLEGED FIRST 

AND SECOND CAUSE OF ACTION 

12. Defendant repeats and realleges each and every 


admission and denial contained in paragraphs 1 through 11 


of this Answer as if fully set forth herein. 


13. The plaintiffs have failed to state a claim 


on which relief can be granted. 


AS AND FOR A SECOND SEPARATE 
DEFENSE TO THE ALLEGED FIRST 


AND SECOND CAUSE OF ACTION 


14. Defendant repeats and realleges each and every 
admission and denial contained in paragraphs 1 through 11 of 


this Answer as if fully set forth herein. 


15. This Court lacks jurisdiction of the 


matter of the complaint. 


AS AND FOR A FIRST 
COUNTERCLAIM 


16. Defendant repeats and realleges each and every 


admission and denial contained in paragraphs 1 through 11. 


17. Plaintiffs represented to PERACO CHARTERING 
CORPORATION that it had firm authority to act on behalf of major 


first-class Israeli charterers, including a company partially 
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owned by the State of Israel, through their alleged associate, 
Deputy Minister Dinstein, and further represented that charters 


would be made by their principals for certain fixed rates. 


18. That said representations were made to the 


said defendant by plaintiffs in order to induce it to perform 


services and make expenditures for travel, communication and 


related expenses in obtaining a tanker vessel. 


19. The representations made by the plaintiffs 
were false. Defendant relied on said representations to its 


damage in the amount of approximately $75,000.00. 


WHEREFORE, defendant PERACO CHARTERING CORPORATION 
respectfully prays that the complaint be dismissed and that 
this defendant have judgment joint and several against the 
plaintiffs for the amounts demanded in its counterclaim, 


together with interest and costs. 


. 


Dated: New York, New York 


Attorney for Defendant 
PERACO CHARTERING CORPORATION 
17 Battery Place 
New York, New York 10004 
(212) 943-1270 
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UNITE STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 


Plaintiff, 
INDEX NO. 
against 
72 Civ. 4926 
FINANCIAL ENTERPRISES OF BAHAMAS, LTD., 
HESNES SHIPPING, A/S and PER ARNSTEIN 
ARNEBERG, 


Defendants. 


Defendants FINANCIAL ENTERPRISES OF BAHAMAS, LTD., 
HESNES SHIPPING, A/S, and PER ARNSTEIN ARNEBERG, by their 
attorney, DONALD F. MOONEY, for their Answer to the complaint, 
allege upon information and belief, as follows: 
AS TO THE FIRST ALLEGED 
CAUSE OF ACTION 
1. Deny knowledge or information sufficient to 
form a belief as to the allegations in paragraph 1 of the 
complaint. 
2. Admit the allegations of paragraphs 2, 3 
and 4 of the complaint. 
3. Deny the allegations of paragraph 5 of the 
complaint. 
4. Deny knowledge or information sufficient to 
form a belief as to the allegations in paragraphs 4 and 7 of 


the complaint. 


ST A REC eR RRR SEES 
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5. Admit that Mr. Arneberg was contacted as 
President of PERACO CHARTERING CORPORATION by Mr. Goldberg 
and had discussions about tankers and tanker charters and 
except as expressly admitted deny the allegations of para- 
graph 8 of the complaint. 

6. Admit that there came a time when Mr. Arne- 
berg, as President of PERACO CHARTERING CORPORATION, had 
numerous discussions with Mr. Goldberg concerning a vessel 


named the M/T WARWICK FORT and the possibility of an 


Israeli charterer chartering such vessel, and except as 


so expressly admitted, deny the allegations of paragraph 9 
of the complaint. 

7. Deny the allegations of paragraphs 10 and 
ll of the complaint. 

8. Admit that Mr. Arneberg, on behalf of PERACO 
CHARTERING CORPORATION, FINANCIAL ENTERPRISES OF BAHAMAS, 
LTD. and HESNES SHIPPING, A/S, signed a certain letter 
dated April 25, 1971 to which letter defendant refers for 
the contents and except as so expressly admitted, deny 
the allegations of paragraph 12 of the complaint. 

9. Deny the allegations of paragraphs 13 and 
14 of the complaint. 


AS TO THE SECOND ALLEGED CAUSE 
OF ACTION 


10. Defendants repeat and reallege each and 
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every admission and denial contained in paragraphs 1 through 


9 above as if fully set forth herein. 
1l. Deny the allegations of paragraphs 16 
through 19 of the complaint. 
AS AND FOR A FIRST SEPARATE 
DEFENSE TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 
12. Defendants repeat and reallege each and 
every admission and denial contained in paragraphs 1 through 
1l of this Answer as if fully set forth herein. 
13. The plaintiff has failed to state a claim 


on which relief can be granted. 


° 


AS AND FOR A SECOND SEPARATE 
DEFENSE TO THE ALLEGED FIRST 
AND SECOND CAUSE OF ACTION 
14. Defendants repeat and reallege each and 
every admission and denial contained in paragraphs 1 through 
ll of this Answer as if fully set forth herein. 
15. This Court lacks jurisdiction of the sub- 


ject matter of the complaint. 
AS AND FOR A_ FIRST COUNTERCLAIM 


16. Defendants repeat and reallege each and 
every admission and denial contained in paragraphs 1 through 


11. 


17. Plaintiff represented to representatives 
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of defendants that it had firm authority to act on behalf 


of major first-class Israeli charterers, including a com- 


pany partially owned by the State of Israel, through their 


alleged associate, Deputy Minister Dinstein, and further 
represented that charters would be made by their principals 
for certain fixed rates. 

18. That said representations were made to the 
said defendants by plaintiff in order to induce it to perform 
services and make expenditures for travel, communication and 
related expenses in obtaining a tanker vessel. 

19. The representations made by the plaintiff 
were false. Defendants relied on said representations to 


their damage in the amount of approximately $75,000.00. 


~ 
- 


WHEREFORE, defendants respectfully pray 
that the complaint be dismissed and that defendants have 
judgment against the plaintiff for the amounts demanded in 


their counterclaim, together with interest and costs. 


Dated: New York, N. Y. 


DONALD F. MOONEY 
Attorney for Defendants 
17 Battery Place 

New York, N.Y. 16004 
212-943-1270 
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UNITZD ST4TSS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Oe ee ee Oe AO OS FF OF OP AE ED OEE AP OF OP OP EE Oe AD OD SE EE ED SD OR NE SN OE, hh 
STALCO INTERNATIONAL CORPORATION, : 
«~plasntatt, 3 
~against=- : 
PIANCIAL ENTERPRISES OF THS 
BASAMAS LTD., HESi#aS SHIPPING WOTICE OF HOTION 
A.S., and PER ARNSTZIN AXYSS2=20, © 


Defendants 


PLEASE TAX® NOTICE, “nat upom ths e.mexed srfidovit of 


DOGALD B. ALLEN, sworn to Suly 29, 1:74, tne undersiged will 
nove this Court in Room 2903, Unitad States Court..cuse, Poley 
Square, Borcugh of Marocttan, City acd Sta*%2 of New York cn 
12th day of fugust, 197% at 10:09 A.M., cr e3 socn as counsel 
be heard for 2n order: (1) pursuant to Rule 57 of tha 
Pedaral Rules of Civil Procedure to strike defendant's ensyver 
for failures to arswer interrcsatories, and {2) pursuant ‘to 
Rule ke of the Federal Mules of Civil Proce liza to conscildase 
this ceus2 with «~ sintlar action now pendirs in tits Court, 


nd for such othe> end further relie? es to the Court moy seen 


Yorr3, Ble, 


CICMWANCVICS & CALLAY 


=naya for Datcniméts 
atteryr rlace 


lar York, 2.¥. 1¢*>% 


AFFIDAVIT OF DONALD B. ALLEN IN SUPPORT OF MOTION 
71 CIVIL 4926 


UNTT=ED STATES DISTRICT COURT 
SOU CARI DISTRICT CF NEV YORK 
Mr i ss lesa deselect Wlaliabeinides sical tine tees ~X 
STALCO INTERMATICNAL CORPORATIC?, : 
Plaintiff, : : 
72 Civ. 4526 
-against- (Lasker, J.) 
FIUANCIAL ENTERPRISES OF TES A>FIDAVIT 
BAPAMAS LTD., HoSNES SHi?P?PiiG 
A.S., and PER AMIST=Y “UTESEERS, 


De? néants 


STATE OF NEN YORX 
CCUUTY Of NEV YORE 


DONALD 3, ALLE, being duly aworn, depeses and 6 +73: 


I em a member of the firs of CICHAINWICZ & CALLAN, and 


en Zemiliar with most of the pleadings and proceedinys heretofore 


haa in this acticn. 


Tre Motion to Strike “he Arzuver 

On June 4, 1974, pletatif? cerved a set c? seven 
4-terreg2toriss upcn tne cefencant. iio ovjcstion 1:28 eve> made 
to cay of the interresatcries, nor hes there ceen granted 
extensicn of time for answering. Ycur deponent's request 
there ensvers hss not produced the desired result, cad it 
respectfully suimitted that tris Court should orders the ercver 
stricken unless fvll ard ccenplzcte ancyer to the interrezatories 


are servei within 19 days 2fter entry o? en order to tha: offect. 
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Affidavit of Donald B. Allen 


Cet 3 
This <..1% Coase 

pronlenms aro32 and to cura that, 
so that ty 2a nsw cacdinsticn of the 
two suits to nee tha jurisdictional requircnents, 
guit is entitled: 

UNITED STATES DISTRICT COURT 

SOUTHERN DiS TRICT CF NEW YORK 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ Y ARSADAZ 8.A., 


Platntif?, 
-23eins*- 
PERACO CHAHTERING CORPORATION, 


De2endent 


xat - 71 Civ. 31 +8 (Owen, J.) 


Your depcnent cannot cive a complet 


ranspired before, as he ::aa nc*t with plaintirr's office at that 
ti-3, and the attorney tion in cnerge is no longer with the firn. 
Tne Pile indicates that 2 notion for consolidation was previsusly 
Eads, but our search of the court records does not indicate that 


4t -ias ever acted upon. <Enelorc>i herzvith 43 2 copy of Mazistrate 
Resy's report t> Your Esnor in the cc apanion case which recona- 
montis consolidation of t:2 two artions, and tve underctend there 


4s i:0 opposition “rom ez endancs. 


A a0 
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WHEREFORE, 


prompt ensvers to interz-sator’:3, o1:2 for en order “irsccion 


eco7301lidation. 


Cawted in Qeaoss Coitty 


Domv anion Expires * a--9 99, 17°. 


ENCLOSURE--REPORT OF MAGISTRATE RABY ANNEXED 
TO AFFIDAVIT OF DONALD B. ALLEN 


Identical to Report of Magistrate Raby printed 
herein at pages A26 to A30. 


a 5S 
AFFIDAVIT OF DONALD F. MOONEY IN OPPOSITION TO MOTION 
72 CIVIL 4926 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEW YORK 


STALCO INTERNATIONAL CORPORATION, 
72 Civ. 4926 
Plaintiff, (Lasker, J. ) 
-against- 
AFFIDAVIT 
FINANCIAL ENTERPRISES OF THE 
BAHAMAS LTD., HESNES SHIPPING 
A.S., and PER ARNSTEIN ARNESBERG, 


Defendants 


STATE Of NEW YORK 


COUNTY OF NEW YORK 


DONALD F. MOONEY, being duly sworn, deposes and says: 


1. I am attorney for the defendants and I make this 
affidavit in response to plaintiff's motion to consolidate and 
to strike the defendant's answer for failure to answer inter- 


rogatories. 


2. Defendants have no objection to the motion to 
consolidate but object vehemently to the attempt to strike 
defendant's answer or to complain about a failure to answer 


interrogatories. 


nea SEN Pay . ‘“- . 
3. This action was commenced by plaintiffs in July 


1971 and there were extensive discovery proceedings by both 


parties in 1971 and 1972. Plaintiff took a Geposition of a 


A af 
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foreign witness in January 1974 and more recently has arranged 
for taking testimony by written interrogatories. As lir. Allen 

in his affidavit in support of the motion adinits there have 

been numerous changes of attorneys handling this matter in the 
office of t'.e plaintiff's attorneys. The present attorney 
handling the matter, like his predecessor, has sought additional 
discovery. The interrogatories were served in June but the wit- 
nesses familiar with the subject matter of these interrogatories 
have been out of the country on shipping business. I also have 
been out of town on a vacation in July. I expect that answers 

to the interrogatories can be submitted within the next thirty 
days but I do not think it appropriate to issue an order striking 
defendant's answer. Defendants have been available continually 
for extensive examinations before trial, production of documents, 
etc. over a period of three years and it is understandable that 
there may be some Gelay during the summer period in responding 
to the interrogatories. We respectfully ask that the plaintiff's 


motion to strike the answer be denied. 


Sworn to before me this 


day of aurea, 1974, 


LAVjyp. 


19 SINO, Nots'y Public 
Stat phi ‘ork - No sa 
. “Qualitied an. Richmond — Ms 
Cert: ste fied in New ee 9975 
Commission Expires March 39, 


NOTICE OF MOTION FOR LEAVE TO AMEND 71 CIVIL 3118 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NW YCRE 


STALCO INTERNATICNAL CORPORATION, 
Plaintiff, 
-azainst- 72 Civ. 4926 
TIFANCIAL, UNTERPRISES OF THE 


BABRAMAS LTD., et ale, 
Defendants. 


NOTICE OP MOTICH 


MMI LTD., at al., 
: Plaintiffs 
~-agetist- : 71 Civ. 3113 
(Owen, J.) 
PZRACO CHARTERIIG CORFORATION, 


Defendant 


PLEASS => BOTICES, that upen ths canexed affidavit of 


Jomald B. Allen, sworn to Feoruavy 4, 2575, the uncerelgned wi’ 
mnovs this Court rursuant to Rule 15 of the Feteral miles of 
Civil Procedure to amend the consiaint 2s indicated herein, at 
she United Stetes Courthouse, Room 518, Foley Squsre, Bcrough 

o® Fanhniitan, City end State of ivvw Yors, on the 2ist @siy oF 
February 1975 et 2:15 ofclock in the afvernc-a, or ©6 sovn there- 
ufter as counsel can te heird. 


Deteds Kew Yer, Kew York Yours etCe, 
February 4, 1975 CLORACHICZ & CALLAN 


Bae asy ge gies ~6 At sLoraays ror ok nti?fs 
v0 3rc3aa Nee 
nNC% Yorn, th. Y. 19004 
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URireD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
i ash cscs sesaanibhten iil it lili 
STALCO INTERNATIONAL CORPORATION, : 
Plaintiff, : 
~against- T2 Civ. 4925 


FINANCIAL ENTERPRISES OF THE 
BASAMAS LTD., et al., 


Tefenzaats 


Piaintti ffs 
-agiinst- 
ZT 8SO CMARTETIUG CCNPORATISN, 


Defendant 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


CKD B. alLik, bein; duly sworm:, depcses ani seys: 

I ex & mervter of the firm on CiCt0wICZ & C. AN, 
ettcrneys for slainviffs i.crein, and have fc.uiilerizec ryself 
with cll the pleadings ani proczedings herevorore hcé in this 
action. This ‘8 a scticn to mane 2@ minor s:endmert te the <cx- 


pliint, en ame .tcent to waich dufents counsei Acs reM “a nis 


ecusent. Tris! prez:rations are belrsuy ecrmé.: ted uncer -1e segis 


of f2stsutrate Stnre'’’er, wio éirected thet ft'ic roticn de m4: 
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Affidavit of Donald B. 


ween defense toonsel stated th.t he “tenders to rake @ crcess- 
$¢ tac coup aiut «a clusr go ras. 

Ti) uctic:. has teen brought te recover losees sauetained 
by rlaintiffs se e@ result of defendants’ failure to honor its 
ecntractual commitments, wherein defendants agreed to provide a 
ves3zel an¢ plaintiffs egrecda to obtain a leag-ter: charter for the 
vessel from an Israeli corpsraticn. Ths seccad cause of action 
seexs recovery for tine and money expended in tris sune venture 


becuuse of defendants’ misrepresertations. ius secord cause of 


action 16 not involvid in this ection. 


All plaint:f%s in the consolidated suits seek the same 
relief beciuse they joined forces and acted in concart {as the 
Ham Group) to perfor: their part of te ‘agrecment. Le>-ndants 
in Doth of the nonsol dated eeticns weve all controlled ty the 
sexe interests end tcszether, they reprercentei the other ‘alf cf 
the contract. 

Tne criginal action (71 Civ. 2113) was filed in July, 
1971. Thereafter, it wes discovered that all parties could not 
be joined in one civil suit under Federal jurisdicticn. To over- 
cone this technical flaw, the original acticn was amended in 
Noventer, 1972, so as to eliminete certain plainti?fs and defend- 
arte; there seme parties were then picked up in a new ection 
(72 Civ. 4926). Tims, the consolidated caures are nothing more 
than a division of the original acticn into two parts. The basic 
allegaticzs remain the sme. Yor tha convenience of the Court, 


a copy of the complaint in 71 Civ. 3118 (as previcusly ccended) 
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. 


4c annexed hereto as Exhibit A, «nd a copy of the compirint in 
T2 Civ. 4023 1s annexed heveto as Exhibit B. 

Your depoicat teck charge of this case in March, 1974; 
the attorney w.o ha! previ >susly been handling this cese is no 
longer with your depcnent's firm. However, a review of the file 
indicates thet defense counsel hes ctrefull, exe-'’ned + srinecipal 
of each of the pisintif:’s, and that he has always been fully 
aware of the basis of these actions. 

The present motion became necessary when defense coun- 
sel argued before Magistrate Schreiber that (fram a narrow 
interpretation of the complaint) plaintif?’s hed restricte: their 
cause of action to one ‘Bpeciftc written document, the pr‘mary 
purpose of which was actually to prove tne agreed commissi-cns. 
Any misunderstanding or claim of surprise can be eliminated by a 


simple nodiiestion of Paregraph 11 of 71 Civ. 3118, end a simi- 


lar r.xndification of Paragraph 12 of 72 Civ. 4926. Annexed hereto 
as Exlibits C and D are photccopies of t-.ese same parasraphs, 
shewirg the simple changes wrich ere now requested. 

WHEREFORE, deponent prays for an order permittirg amend- 
ment of the compliints as indicated in Exhibits C and D. 


CVs ’ e 
Sworn to before me this nomor sd B. ; fen 


ee a 


kth cay cf rvebrucry, i575. 


© WA A AL AS 248 
atery “ : “ ow York 
° 20 es * Ash- ‘ost 

Cevmbiae sen tte a9, iste 
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EXHIBIT A--AMENDED COMPLAINT IN 71 CIVIL 3118 ANNEXED 
TO AFFIDAVIT OF DONALD B. ALLEN 


Identical to Complaint 71 Civil 3118 printed 
herein at pages A32 to A37. 


EXHIBIT B--COMPLAINT IN 72 CIVIL 4926 ANNEXED 
TO AFFIDAVIT OF DONALD B. ALLEN 


Identical to Complaint 72 Civil 4926 printed 
herein at pages A38 to A43. 


A 


EXHIBIT C--PROPOSED AMENDMENT TO COMPLAINT IN 71] CIVIL 
ANN=XED TO AFFIDAVIT OF DONALD B. ALLEN 


lish a $5,000,000.00 letter of crecit in favor of the o«nec of 


the vessel in order to guarentee cherter hire paysents. 


10. Mr. Arnepecy further stated cn behalf of the 
defendant, himself, FINANCIAL ENTERPRISES OF TYE BAXAAMAS, LTD. 
and HESWES SHIPPING, LTD. (both of these latter companies being 
controlled by Arneberg) that they would effect purchase of the 
aforesaid vessel and charter her to TANKER SERVICES, LTD. if the 
matters of charter hire rate and letter of credit were suitably 


arrancged. 


LL. “Brie -egresrent-between-the-parties“herety sae 


conlirned--inr weiting -o7 #prit-25;7-397t-in-feteaviv-After weeks 


on 
of discussions, a= the precise commissions/S€ the charter hire 


and a further commission on the purchase price of the vessel oay- 


on April 25,1971 one half 
able to the plaintiffs were set out in writing fto wit 1.28-4<1- 


of one percent 
Jeewe of the approximately $18,500,000.00 purchase price of 
the M/T WARWICK FORT and 1.25 percent of the charter hire to 


be earned on the charter party to TANKER SERVICES, LTD. 


12. From this date of April 25, 1971 and throughout 
the greater part of the following month the plaintiffs were suc- 
cessful in obtaining and keeping the agreed charter hire ena 

TANKER SERVICES, LTD. open to the 
yuence, on May 19, 1971 e char 
and supporting agreements were entered into between TANKER SER- 
VICES, LTD. on the ore hand, and the @eferdants FiRAsCIAL ENTER- 
PRISES OF THE BARAMAS, LTD., FLANIGAN AND LOVELAND, S.A. (a 


compary not party to this suit} and another owning corporation 


=~ 
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EXHIBIT D--PROPOSED AMENDMENT TO COMPLAINT IN 72 CIVIL 
ANNEXED TO AFFIDAVIT OF DONALD B. ALLEN 


10. These arr inyerests con Listed of earcement te- 


tween the defendants and PLRACO CHAKTUNING COPPORATION, oa the 


one hand, and the israeli chartcrerc, on the othec, regarding the 


charter oc rental rate for the vessel end the agreement cf the 
prospective charterer to establish a $5,000,000.00 letter of 
credit in favor of the ownecs of the vessel in order to guarantee 


charter hire payments. 


ll. Defendant Arneberg further stated on behalf of 


all the defendants and PERACO CHARTERING CORPORATION that they 


would effect purchase of the aforesaid vessel and charter her to 


TANKER SERVICES, LTD. if the matters of charter hire rate and 


letter of credit were suitably arranged. 


12. -PR-s-apreetent wes formaliy-eon § tamed tr series 
one Dprii-26,-1971-in-Tel— i After weeks of discus7tions an& 
the precise commissions on the charter hire and a further commiss- 
ion on the purchase price of the vessel payable to the plaintiff 
on April 25, 1971 one half of one 
were set out in writing/to wit /2.2% percent of the approximately 
$18,5600,000.00 purchase price of the M/T WARWICK FORT and 1.25 ~ 


ercent of the charter hire to be earned on the charter party to 
Pp P 7 


TANKER SERVICES, LiD. 


13. From this Gate of April 25, 1971 and throughout 
the greater part of the following month the plaintiff was success- 
ful in obtaining an? keeping the agreed charter hire and axis. 
of credit offers of TANVER SERVICES, LTD. open to the defengants 


ana, as a corsquence on May 19, 197] a charter party ang supsort- 


ing agrecrents were entered into between TANKOR STRVICES, LTD. ona 
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AFFIDAVIT OF DONALD F. MOONEY IN OPPOSITION TO MOTION 
FOR LEAVE TO AMEND 71 CIVIL 3118 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-against- AFFIDAVIT IN 
: OPPOSITION ‘1 
FINANCIAL ENTERPRISES OF THE BAHAMAS LTD., LEAVE TO AMEND 
HESNES SHIPPING, A.S. and PER ARNSTEIN : 
ARNEBERG, 


Defendants. 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ Y ARSARAZ S.A., 


Plaintiffs, 


-against- 
PERACO CHARTERING CORPORATION, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


DONALD F. MOONEY, being duly sworn, deposes and says: 

1. I am attorney for defendants in both actions herein 
and am admitted to practice before the District Court for the 
Southern District of New York. I am familiar with all the 
pleadings and proceedings heretofore had in this action. 

2. This affidavit is made in opposition to plaintiffs’ 
motion to amend the complaint. Mr. Allen in his affidavit in 


support of the motion suggests that it is a “minor amendment" 


A 


Affidavit of Donald F. Mooney 


which he tried to incorporate in the Pre-Trial Order and that 
Magistrate Schreiber directed him to make th «aotion “when" 
I stated that I intended to make a cross motion to dismiss. 
This is not correct. After I explained to Magistrate Schreiber 
that the amendment was not “minor" and that almost four years 
had passed, Magistrate Schreiber asked Mr. Allen for an explana- 
tion of such delay and then directed him to make a motion to 
amend. 

3. Plaintiffs commenced their action on July 13, 1971. 
Promptly thereafter, on August 25, 1971, on behalf of defendants 
we served notices to examine each of the three plaintiffs. The 
examinations were conducted on October 13, November 24 and 
December 13, 1971. Your deponent and defendants devoted much 
time and effort in preparation for the depositions and in 
the discovery and production of documents.* 


The focal point of investigations and discovery 


was the written agreement dated April 25, 1971 copy of which is 


enclosed as Exhibit A. 

4. In 1972, plaintiffs realized that there was a 
lack of complete diversity and attempted some procedural 
legerdemain to create the impression that diversity exists. 
This involved the amendment of the original complaint, the 
*The deposition of an Israeli witness was taken in New York on 
January 17, 1974; interrogatories and cross- interrogatories were 


addressed to another witness by the U.S. Consul in Tel Aviv in 


July 1974; there have been extensive interrogatories and requests 
for admissions. 
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Affidavit of Donald F. Mooney 


filing of a separate action in this Court and the consolidation 
of the actions. But as plaintiffs’ attorney states in his af- 
fidavity, “all plaintiffs in the consolidated suits seek the 
same relief because they joined forces and acted in concert ..." 
Thus, all plaintiffs are indispensable parties, yet they are 

not properly joined. Of course, plaintiffs were joined in the 
original complaint and are joined in an action brought by the 
same plaintiffs, presently pending before the New York State 
Supreme Court, County of New York, which alleges the same claims 
against defendants. A copy of the Supreme Court complaint is 
annexed as Exnibit B. Examination of paragraph 14 of such 
complaint shows it also alleged a written agreement. 


5. Plaintiff has thus filed three complaints, commenced 


two actions in New York Supreme Court (which were subsequently 


merged), and amended one Federal complaint during the three 


and one-half years of these several proceedings. 

6. On December 2, 1973, Hayman Shamir, the representa- 
tive of MMI LTD., died. Mr. Shamir had given his deposition 
upon oral questions at a time when the focus of the complaint 
was on the writing of April 25, 1971. Defendants do not now have 
the opportunity to discover from MMI LTD. any facts pertaining 
to the alleced oral agreements which are propounded as the basis 
of relief in the amended complaint. Mr. Shamir was the most 
qualified representative of MMI LTD. to illuminate the facts. 


7. Plaintiffs' attorney personally took over the case 


in March, 1974. His firm has been handling the case contin- 
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uously for the last four years, He has had ample time to review 
the soundness of plaintiffs' complaint. Yet he did not seek 

to amend the complaint until after he obtained Admissions, 
exchanged documents with us, etc. and submitted to defense 
counsel a proposed Pre-Trial Order which sought to amend 

the pleadings to conform to the issues in the Pre-Trial Order. 
At this point, plaintiffs' counsel attempted to trade a document 
thought to he in his possession for defendants‘ consent to the 
amendment. Defendants believe this document to have substantial 
relevance and may show one or more of the plaintiffs are not 

the real parties in interest and may have engaged in commercial 
bribery. Plaintiffs' counsel despite agreement to produce 

such document at the pretrial conference has not produced it. 
Copies of letters dated January 17 and 27th, calling for the 
production of such documents are annexed as Exhibit C and D. 
This bargaining on the eve of trial combined with defendants’ 
enduring reliance on the allegations of the original complaints 
caught your deponent by surprise. For in effect, the amendment 
expands the bases of relief from the April 25, 1971 writing to all 
discussions between the parties which might possibly suggest 
agreement. The plaintiffs were examined specifically on the 
specific allegations of the complaint and not on prior agreements 


or oral agreements. Practically speaking, the amendment would 


i ‘ P nae 
permit circumvention of Statute of Frauds the the Parol 


Evidence Rule by plaintiffs.in attempting to prove their case 


ee 


Affidavit of Donald F. Mooney 


which appears to continue to focus on the April 25, 1971 writing. 
Contrary to the statement by Mr. Allen in his affidavit, 
Magistrate Schreiber directed him to move for leave to amend 
when the Magistrate realized the true scope and dimension of the 
amendment. 

g. Mr. Allen's affidavit suggests that defense counsel's 
misunderstanding is the reason that this amendment is necessary. 
In fact, if the amendment is necessary at all, it is because the 
complaints as they are presently structured, are inadequate for 
Mr. Allen's purposes. 

9. Permitting the amendment would work considerable 
prejudice on defendants. In one way or another, they have been 


defending two or more identical actions for more than three and 


one-half years. They have invested much time, effort and ex- 


pense in tending to these allegations which seriously affect 
their standing in the shipping industry and general business 
community. Plaintiffs have unduly delayed in making this 
amendment. Magistrate Schreiber directed that it be made to 
this Court shortly after Mr. Allen suggested it. Thus, it was 
Magistrate: Schreiber's decision that the motion had to be made, 
but the timing was solely Mr. Allen's. 

The scope of the amendment draws into the fray oral 
negotiations among the parties. Clearly, these negotiations are 
within the Statute of Frauds. The alleged Agreement was not to 


be performed within one year. A claim for brokerage fees arising 
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Affidavit of Donald F. Mooney 


eut of oral agreements is unenforceable, also by virtue of the 


Statute of Frauds. 


WHEREFORE, defendants respectfully request that 


motion for leave to amend be denied. 


fe / 
ee Ds. 200 r 


[¢ we 
JON t 


/ 


Sworn to before me this 
17th day of February, 1975 


Notary Public, State of New York 
No. 60-4523337 

Qualified in Westchester County 
Commission Expires March 30, 1976 


EXHIBIT A--LETTER DATE! APRIL 25, i371 ANNEXED 
TO AFFIDAVIT OF DONALD F. MOONEY 


syoxdn 426 Jp7b ¢ DIMDD IDI © 2s06oe V2 DNIDYD Bsn 9st 423 Spivoba san 


23, HCLSINK! ST JELSAVIV. IGRAEL *§ TEL. 2404G%, ZEAQOS * CAULL RD: MEWIICKOUPM * TOLEXs 026 TV. 


April 25, 1971 


Mr. Per A. Arneberg 
Hilton Hotel 

Tel Aviv 

Israel. 


Subject : Time Charter M/T - Warwick Forte 


. 


Dear Mr. Arneberg: 


Enclosed please find the firm offer frorn Tanker Services Ltd . for 
the above vr =sel addressed to us, ref. 737/71, dated April 25,1971. 


You may make use of this firm offer in order to conclude and sign the 
Time Charter contract for this, vessel under the terms specified in the 
above referenced *irm offer. 


Further to point (5) of this offer, it is our understanding that a revolving 
irrevocable Letter of Credit will be issued by an Israeli bank to cover 
the monthly payments due during the life of the charter. 

It is agreed that you wi! cause us to be paid at least one half of one 
percent «f the total sa ‘rice (of approximately $18,500,000) of this 
vessel, and 1.25 perce WW the gross charter income therefrom. 


It is needless to stress the extreme importance of your rapidly 
concluding this charter party. You are well aware of the extreme 
expense, effort and personal involvement of my colleagues and myself 
which have resulted in our finally obtaining this firm counter offer 
from Tanker Services valid for tne period you have requested. 


You must also take note of the fact that you have already presented 
firm offers to Tanker Services for this vessel. 
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‘T would further emphasize that in our conversation with Mr. A. Mayron 
in your presence fe made it clear that the only reason for his maintaining 
an average rate in excess of $4.00 today despite the declining freight 
market is because our negotiations have commenced some weeks ago. 
Should he restart negotiations today he would offer considerably less in 
view of the above. 


Consequently, we feel that your good name aod ours depend on your 
performance in delivering this vessel and concluding the charter party 
within the time limits specified. 


‘ M. D. Kat “ H. Shamir 
for 1. C. Katz Y Arsaraz S.A. for Ma Mal. td. 


I fully agree to all the above (Z Lf /| 


Per Arnstein Afneberg 


For Peraco Chartering Corp. ‘of New York 
Financial Enterprises of Bahamas, Ltd. of Nassau 
and Messrs. Hesnes Shipping A/S, Oslo. 


MARINE MANAGES FOR: 


"pare ON CO. LID 

*OCLEK® IE ISRATL FUEL CORP. LTO. 

SONOL (GRAEL) LTD. 

PETROLEUM TRANSPOAT & TRADING CORP WT 

HAIFA REFINESICS LID Tel Aviv, 25th Avril, 1971 
UNITED PETROLCUM ExPORT CO. i109. a 

FUEL O8 1RLDIND CO LID No. 731/71 


Mr. D. Katz,’ 

Intercambio Comercial Katz Y Arsaraz S.A. 
- c/o Memi-Group, 

TEL AVIV. ; : 


Dear Mr. Katz, 


re: M/? “WARWICK FORT" 
83, 000 tonner 


Further our several discussions regarding the above 
mentioned tanker, we offer firm as follows: 


1) Rates 5 years at $4.75, 
plus 5 years at $3.30. 


2) Delivery: — Persian Gulf at a port to be 
nominated by charterers. 


Date of Delivery: 1/9/71 to 30/9/71 with cancellation 
date 15/10/71 charterers option. 


Charter Party: Shelltime No. 3. 
Subject details Charter Party to be mutually egreod. 


This offer is valid until Thursday 29/4/71 12.00 hrs. 
our time. 


Yours faithfully, 


TANKER be ae ev > 


TEL-AVIV, @ AHUZAT BAIT ST. - PHONES seam - 7. O. 8 san - 
TELEX : TELAVIV 033-768 
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EXHIBIT B--SUMMONS AND COMPLAINT IN NEW YORK SUPREME COURT 
ANNEXED TO AFFIDAVIT OF DONALD F. MOONEY 


poe eee i areeg es Sot 2p we? Oh Nw abe peda 


Cowily af NEW YORK 


ronnie. ; Plaintiff designates NUW YORK 


STALCO INTERNATIONAL CORPORATIO MMI, LTD 


Index No. 


ION, 
and INTERCAMBIO COMERCIAL KATZ Y ARSARATZ, County as the place of trial 


The basis of the veruc Is Place of 
business of defendants 
PlaintiaS 
against 
Bisse 
PERACO CHARTERING CORPORATION, FINANCIAL _ 
ENTERPRISES OF THE BAHAMAS LTD., HESNES Plaintiffs residesat (see annexed 
SHIPPING, A.S. and PER ARNSTEIN ARNEBERG, complaint) 


Defend 
ena County of 


To the above named Defendant 


Unt rr hereby Sitititiniied to answer the complaint in this action and to serve 

a copy of your 2nswet, or, if the complaint is not served with this summons, to serve a notice of 

appearance, on the Plaintiff's Attorney(s) within 20 days after the service of this summons, exclusive 

of the day of service (or within 30 days after the service is complete if this summons is not personally 
# Celivered to you within the State of New York); and in case of your failure to appear of answer, judg- 

ment will be taken against you by default for the relief demanded in the complaint. 

Dated, August 24, 1972 : 

Defendant's address: 17 Battery Place ps cacmaeari eae hal CALLAN 

ttorney(s) for Piainti® 
New York, New York 


Post Office Address 

80 Broad Street 

New York, New York 10004 
344-7042 


DIY WON See Sura cogsr 

wsass OF Cut Yous 

CA A lh AR ID att Ete AB a ee CE Ee — 

SHLD TIT IIATICCAL CORDOM.TION, 821% LID. , 


ome LUNGS COSERCIAL MATS Y ARGUS, S.A. 


VPisintiz?[s, 
eoyRriatt- 
COLSLAZ? 
CNPACO CEA Ak.G Cleat kee PECOACLAS ESCH 
+RESCS GF TASS, Kid...» SESEES SELPPILG, AS. 


nad POR ARUSTOIN ARLLIGIG, 


Cefcndants. 
Ae Oe eo me RES CES Yate es SAR ES NY IN RE RIO ere ITT NL CN RE ORLY cE EY OE cE IR ce ERATE SRE SO SY OI KTR ERS ARE Se EN ORR ER Co 
. 


Plaintiffe{s, by their attorners, CICWSCVICS & CALL 


~~wig 


coxplaining of the defendants clicge upon infornction cud b-Liet 


'- oe 


as Zollowss 


*? 
-# 


AS AND FOR A PIAS? 
CAUSE CT ACIZIC 


1. Plaintiil GTALCO IWTCRNATICIOL COnmPoRatTicu is a 
carporaticn created ard existing under the laws of tis State of 
C2zlifornia having a place of businesa at 110 Cast 59th Strect 


wlu@ York, “ew York. 


2. Piaintit? ini, utd. de a iimit«d cozcpeny creaic3 
r72 existing umdcr the iaws of the State of Iereal havicg cflicas 


on@ a place of businoss at 23 Eeleinki G6treot, Tel-Aviv, Iurcol. 


3. Plaintic? INTORCU IO COD‘ERCIAL KATZ VW AUSATOU, Gon, 


46 @ corporatica created a2 exdiuting uader the lows of the Re- 


CO eee ee a 
Ammexrced te 


.apiie of itcxico havias offices sn8 a place of business 


City, Hoxico. 


Se DescnGant STIACI CEARTERLLG CORON TIC’ 
Sork corpocation Taving offices and a place of busiucrs 


Dsttery Place, Ncw York, iscw York. 


§. OAefengant SUAGCTAL Emcee niscs OF BAINSAS, LID. 
a limited conpuny created an 
BSascoma Islands, having offices 


Canaaas. 


~ ~ 


6. Derfendant NOoheasS SiliD2aG, A.S. is a corporation 
createa and existing uncdes cna lows of thea countsy of Dosway iave- 


ing its offices ia that country. 


7. DeFeadant PER ANVSTCIE ANMIEVCHG is tha prcesiccent of 


PLRACO CUARTSORING CORPORATICN ana sosices’ in the State ef icw 


Yoru. 


8. During thelatter part of 1970 and for tho first fiva 
woaths of 1971 the pluintifis herein Zocscd an association arony 
theoaselves for the purzgosce of locating ca oil carrying os tainier 
type vessel which would bo available for chaster os rental to cn 


Xuracli company awawd GALMCR SERVICLS, LVD. waich would hire and 


wiupley the vossol in tho curriage of ofl for a period not ia 


ei:ceag Of ten years. 


9. Tho plaintiffs intended, unoa locating ouch a vessel, 
tO act as a Deckers Aa tho charters transaction between her ovace 
and the charterort, THUCR SORVICES LTO., ani to theruby cara a 


conaission oa the cnartes Kise. 


through Mr. iiordochal Colcberg, an 
chployce of plaiatiz OD INVOMRAPIC“AL contacted tino dolcad=- 
mnt POR AANSTEDS ARWSSORG leara if ho knew of an availzdlo 
tanker. 


ll. Mr. Aracberg satatea to Mr. Goldberg that he know 
of such a vessel owned by othor individuals named the M/r “waR- 
WICK FORT" and that the vessel coulé be bought py his interests 
and associates and provided to the Iswaeli caoartezor 42 cuitable 


arcangenents wera made. 


12. These arrangements consisted of agreenont between 
the defendants herein and the Isrvacli chaxsterer regarding the 
e 
chartor or rental rate for the vessel and the agreement of tho 


prospective chasterer to establish a $5,000,000.00 letter of 


credit in favor of the owners of the vessel in oxder to guarantea 


charter hixe payments. 


Exhibit B Annexed 


13. Defendant Arnebexg further stated on behalf of all 
the defendants herein that they would purchase tho aforosaid ves~ 
col and charter her to TANKOR SEKVICES, LTD. if the matters of 


charter hire rato and letter. of credit wore suitably arranged. 


14. This agreement was formally concluded in writing 
oa April 25, 1971 in Tel-Aviv artes wocks of discussions and the 
precise comaissions on the charter hive and the puxrchace pxrico of 
tho vessel payable to the plaintifZa weve sot out in writing to 
wit, 1.25% of the approximately $18,500,000.00 purchase price of 
the M/? "WARWICK FORT" and 1.25% of the charter hire to be earaad 


on the charter party to TANKER SERVICES, LYD. 


15. From this date of April 25, 1971 ana throughout tne 
Gxeater part of the following month the plaintizis wexo succoss- 


ful in obtaining and keeping the agroed charter hire and lettor 


of ercdit offers of TAVXER SERVICZS, LYD. Open to the defendants 
and, as a consequence on May 19, 1971 a charter party and support- 
ing agzcements were entered into between TANZLR SERVICES, LTD. 

on the one hand, und the Goicnaaats FINAICiAL MUVYERPRISCS OF LANs 


RAS, LTD., FLANIGAN AND LOVELAND, S.A, {a company not party to 


this suit) and another owaing corporation to be named at a later 


Gate by the owners. 


16. Thereafter, the defendants failed to purchase the 


vessel and deliver her under the charter party as they had agread 


a 
: 


and the purchase of the vessel and charter party did not mater- 
ialize or go into effect due to the Gofendants' willful breaches 


or 


their agrecments, all of the plaintifis* hara and damage in 


an amount of approximately $724,093.55, for which the plaintiffs 
demand judgmont. 
AS AiID FOR A SECCGND AND 


ALTERSATIVE CAUSE OF ACT~ 
IOW 
17. Plaintiffs ropeat and xeallege each and every all- 
cgation contained in paragraphs "1" through "16" above as if 


fully set forth hereafter. 


18. Plaintifis in reliance upon defendants xepresentat- 
jons that they, defendants, would purchase the M/T "WAMIICK FORT" 
and charter her to TANIG@R SERVICES, LID. for a period not in 
excess of ten years, expended largo sums of money in txavel, coma-~ 
unications, Pa on ee and miscellaneous expenses in their 
efforte to secure the acceptable charter hire and lottes of credit 


offers from TANKER SERVICES, LTD. 


19. Defendants knew that fieir representations as aforu- 


63id would cause ang induce plaintiffs to .expend the monicg re=$ 


ferred to in paragraph “18" and further knew that these monica 
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wore being expended and continued to encourage plaintiffs to incur 


expenses in their efforta to secure the aforesaid offers. 


20. Defendants, from'the outset, knew that they did not 
have a firm conmitnent fox the vessel, nor even a general under- 
gatanding with her owners for hor purchuse and Gid not purchase 
her as they had agreed when the above chartex hire and lettcr o2 


credit offers were given. 


21. Defendants knew that if this true state of fact 
wore known to the plaintiffs they would not have expendod monies a: 
aforesaid and so Gefendants willfully concealed the true facts 
from plaintiffs and willfully xepresentod false facts and: inducc- 
ments to plaintiffs, all to the plaintiffs harm and dan: 


amount of $100,000.00, for which the plaintiffs demand judginent. 


WHEREFORE, the plaintiffs rospectfully pray that they 
have judgnent, joint and several, against the defendants for the 
onounts demande& herein with interest thercon ani costs and that 


the Court grant such other relief as may be proper. 


] 
tt tt 
Cp enrtt cE Poe ae 
CICEANGWICZ & CALL. * 
Attorneys for Plaintiffe 
60 Broad Street 
Now York, New York 10004 


Datods Nuw York, New York 
August 2 1972 


A 


EXHIBIT C--LETTER DATED JANUARY 17, 1975 ANNEXED 
TO AFFIDAVIT OF DONALD F. MOONEY 


January 17, 1975 
LY AND 


Cichanowicz & Callan 
69 wroac Street 
new York, New York 


attention: fonald i}. Allen, "sq. 


Res STALCO INTERRATIONAL CORP. et al. 
ba 3 ‘é 
TERACO CHARTLYING CORT. et al. 
Your File: 7972 por 
Gur File: ._¢€-199 


Centlicran: 


ve refer to ovr lIctter of January 9, 1975, srecifying 
cecuents referred to in the examination hefore triel of the plain- 
tiffs. Such cocuuents were the subject of discussion at ycur office 
on the afternoon of Januery 9. Ve had pointe? out that your office 
had acreod to produce most of these cocwients. You incicated that 
you woule bave to review the list and check on what was acureed to be 
procuced, but otherwise “if obtainable with reasonable cffort, we'll 
promuce then." Ye have reviewed the documents received last Weunescay, 
Jnnuery 15, on which you have :acc notations referring to the igentity 
of the documents in accordance with our letter of January 9, and we 
find that you have not predcuced the following cocurents: 


bail - Sharir 


p. 6-7 - written ecreecent betveen SI Ltd. anc katz 
(ene Levy?), also referred to on pp. 40 and 49. 
(This Socurent perteins to paracraph 10 of the 
complaint, ant at p. 49 of the transcript, lincs 
10 ond 11, it was specifically agreed that it would 
be procuced.) 


Exhibit C Annexed 


Cichsnowicz & Callan - 2- Jonuary 17, 13975 


P. 9-10 - telex consunications introducing Colcberg re. 


li - 


tine churter possibilities. (The witness stuted 
that he had these cocurents in his file and in 

his testirony incicatcé thet the pcpors in his 
sage hed boen turne’ ovor to your office. ) 


LA 
oe showing inercasoe in rate oe office 
pecirically agreac to ‘spocify the cocunents ana 
furaksh copies ef then. The following colloguy 


dezonstrates that fact: 


ME. MOONEY: May wo leave 2 space in the 
deposition ond, Mr. Mciiarar2, could you plezsc 
precisely identify tie supporting _atrcements referred 
to in parayraph 17 of the Complaint? 


Ma. MC NAMATUL: Yes. 


Do you want them only idcntified, Mr. Moonay, 
er co you want copics of the? 


MR. MOONEY: I want copies of then, 

Mn. MC NAMARA: Okay, fina. 
It may be that these cocuxents are already arony tho 
exnibits, and, if so, copies necd not be furnished, 


but the domeants should be specified with suificient 
particularity for clear iientification.) 


Cor-vnission Agreerent involving Levy. (This azreesent 
pay be the same agrecront referrec to by ir. Sharir 
and referred to above at pp. 6 and 7 of his cxarina- 
tion. At p. 8, line 19, your office specifically 

agreed “We will produce that agreemont; that letter.” 
Your office inc Sicated familiarity with this agreement 
and uncoubtesly it is in your Files.) 


file of Mr. Katz. 
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Exhibit C Annexed to Affidavit of Donald F. Mooney 


Cichanowiex & Callan January 17, 1375 


ex concerning bank financing. (Your 
el thet this Cocurnent was iw your 


a 
Agreerent atong piaintifis. (his letter nay 
be the sare Corsission * jreevent identified vy 
Doth Nr, Sharir and x. tats, amt, i¢ co, pisase 


civise. Otherwise, please furnish us with a copy. 
Vr, Goleber’ cwore that he turned over siz Nis 
files to your office. Tr. 14)*. 


Ng ee A LOE CT AO A LO LOGS LL A AL LR 


With reapect to our request concerning the cerositionns, 
vou state in your letter of January 14 that you co not have extra 
copies, Ime will furnish us with photostatic copies at our c.:pense. 
Vevever, the question that we raisee in ovr letter of January 9, wan 
whether you hed the orijinal Intercat bio Vcpesiticon, siones my ‘lr. 
Latre We heve an unsiined copy. Your recorss Will reflect that on 
soyverber 23, we Ferwurceld the orivinal ane a copy to you and asec 
that you urranye to have Mr. Pate eneeute the cri inal end return 
4t to us. Also, it is cur receellection that you ar rces to furnish 
up with a conv of the Farnett deposition and accor:in? to cur recores 
yeu received the corrected transcript en May 13, 1974. Please cneck 
your recoris on this anu it you cic net so acree, furnisa us with a 
cory of “xs. Carnett’s Ccposition st ovr expensc. 


Very truly yours, 


Donald F. Mconcy 


EXHIBIT D--LETTER DATED JANUARY 27, 1975 ANNEXED 
TO AFFIDAVIT OF DONALD F. MOONEY 


January 27, 1975 


Cichanowicz & Callan 
80 Broad Street 
New York, New York 


Attention: Donald B. Allen, Esq. 


Re: STALCO INTERNATIONAL CORP. -et al. 
WF wis 
PERACO CHARTERING CORP. et al. 
Your File 7972 DBA 
Our File C-190 


Dear Sir: 


We refer to your letter of January 24th. We enclose copy 
of Exhibit 1 identified in the Shamir deposition as requested 
by you. 


We cannot accept your refusal to provide us with copies of 
the specific documents identified at the @eposition of Fr. Shamir 
and also at the deposition of Nr. Katz as detailed in our letter 
of January 17th. They are not poorly icentified documents and 
your firm specifically agreed to produce them. We reminded Mr. 
McNamara on several occasions. After he left your firm we gave 
sinilar reminéers to Mr. Gordon Walker, who lile yourself, ex- 
pinine@ that he was not familiar with the whole file, but would 
review it and furnish the requested docunents. After he left your 
firm, you also pointed out that you had just taken over the case 
ana needed time to familiarize yourself with the extensive files 
and depositions. We think it bold of you to suggest that the docu- 
ments “should have been obtained from lir. McNarara." In our practice 
when an attorney agrees to produce a document (particularly one 
that is indicated to be in. the attorney's files) we expect ultimate- 
ly to receive such Cocunments in readiness for Pre-Trial Conference 
and Pre-Trial Order. We were being considerate to your firm's 
problems in having three different attorneys taking over this case, 
and do not intend our considerateness to be used against our 
client's richts. Indeeé your reluctance to produce the documents, 
and the poor excuses given for the lack of procuction, suggest 
to us that the cocuments are prejudicial to your client's case. 


We also disagree with your suggestion that your “inability 
to locate these documents is not prejudicial, since you are 


ae! 
8. 
Exhibit D Annexed to Affidavit of Donald F. Mooney 


relying on other specified documents. We are not interested 
in what docunents you are relying on but rather examining 
Gocuments which you may not choose to use, but which may be 


prejudicial to your case. 


vie think you will agree that you have a duty to produce 
the documents without further delay. 


Very truly yours, 


DONALD F. MOONE 


DFM:6n 
Enc. 
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REPLY AFFIDAVIT OF DONALD B. ALLEN IN SUPPORT OF MOTION 
FOR LEAVE TO AMEND 


GAL, FILE 


UNITED STATS hips COURT 
SCUTHERM! DISTRIc. Nol YORK 


Es 


{TERNATIONAL CORPORATION, 


te oe 


Plaintiff, 


eagcinst- 72 Civ. 4226 


PLYANCIAL ENTERSRIESS OF Ti 


PAHAMAS LTD., HOSNCS SHIPPLIG, 
A.S, and PER ARNSTEIN ARPSSERG, 


ny L LID. ena INTERIAMBIC COMERCIAL 
ATZ Y ARSARAS S. Avy 


Plaintiffs, 


~252inst- 7). Civ. 318 
: (iwen, J.) 


PERACO CHARTTRING CORPORATICH, 
RiPLY APPIDAVIT Li 
Deferndent SUPPORT OF MCTION 


20 : 
fi7HD GE COMPLATINGS 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


DONALD ©, ALLEN, being duly swern, czposes 2nd says: 
ficg & Callan, at- 


Ian arpm-nber of the firm of Cicausnowrti 


tocneys for plaintiffa terein. I hava read the answering «rfi- 


devit of Donald F. Mooncy submitted in opposition to plaincifts' 
motion +9 amend the comrlaint, and make tids resiy. 


It has deen mony, meny years since we lest heard 3n 


comerfenced trial attorney cloim tnzt he has been misled by 


Cleading, esvecially in Federal Court wher? the 
Leating nave long been de 
c? denling with a sc2se cn its merits. Th? broid rules covcring 
disccvery wid irspection were particularly designed to erzble each 
party to know what the other -yxc ceekicy. D2Terdante have had 
full advantegze of these Rules. 
This -.otion comes about because defendant apparently 


hoped to soring up at trial with an afftmwntive defense which he 
earefully railed to plead. His cnesure care to licht when 


V) 
Hegistrat> Schrviber directod th:t, in view of iad” ita ‘ssues 


ani the mimerov: exhibits end don ositions, a sre-trial crder 
sheild be filed. 
Pursuzat to the hagistrite's directive, we draited a 
vre-trisal orde> and siat it to plaintiff's ccunsel on January 2, 
1975. It conta‘ned +37 standard statecent find in the printai 
‘form prescribed for this District, which says in Parasrasch 1s 
"The nleadings were earzed to ba Cixaad “msaio4 
in avcordance with the framing of the issues in this 
action in naragrsch "8" of *his pre-trial ordar." 
Pleintiffts coimsel made no abjes “‘2ret> until a pr>cpoced 
ewmater te Ss served O-er Thres wees later, end fuct derore 
§ further eonterance +4th **e M-ristrete, 
YVhen plairtif?fs! ccunsel to inrist upon his 
Hter-~stetiom of the rccaedin=s, Drorc.ed tus simple 
Tr.2 Magistrate 
irdicated thas the omendmert wevid be slicwed, with defendante 


beirg given as auch *Aciticnal tire re necesrery {f thie requl: 4d 
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Reply Affidavit of Donald 8. 


naditionel diecovery ene tarrection. Yoveve r, when @eZoante 2cune- 
sel elec indicated thot he plenn a to rcve to Uenier w.. caa- 
lait, iwietrate Schreiies recom iz*: 4% <3 tantamount to a 
motion for summary jucgient, ana direc ce t...t mo*icns ba made 
to che court. 

Further laborin: of what occurred at the hearing seoms 
unnecessary, since we are cenficent that Mecistrate Schreiber wil} 
-ecall whst happened, anc he can be consulted if necessary. 
lettner shoulda we waste tine on the allegation that we were at- 
toupting to trade off certain documents for tho rrivilege c? 
omending. Tne only natter of importence is that by the tine we 


had the last xeeting with Magistrate Schrefder, all pavers, docu- 


rents, transc.ipts, etc., had been exchanze’d, except fcr two writ- 
ings, believed to te in icrael, whica we screed to prodice if the; 
e*411 exist, Our esreencnt to produce was made unconditional, and 
we will refretn fren adding to the Court's curden by «.taching 
our letters, which sre referred to in Mr. oon2y's Exhidits © and® 
Throughsut th: course of pre-trial discovery, all perties 
tive been aware that the contr-ct on which thia egreer.ent is based 
crosa from the course of ‘leeling of the several parties thersto, 
virious oral tcreexsnts, telex ccss2s5e8, ietters, and tever2l 
ry -oranda, including one dated April 25, 1971. A review of any 
¢zpesition ecnductec by ucefenc=-ts clearly illustrate *his soint. 
Devcendants make much of th: peint that Mr. Faymin Shanir 
yiiose testinsay wes taken vy the defendants in 1271, is new ¢cead, 
and cacplain that they will nov be urable to examine him wit! 


> spect to other acr2ets of th. ser. sent cince their exenincticn 
Focuced solely on “che acril <5 men 
—qigctons, A revicw of Mr, Cranirts tecttacm’, 
sire trat not cnly did Mr. Kooney ce: 
ertire treseact 
tion ¥lih reccect to thir 
witil reve 69 ef the dep: “itien. The total exorination with 
sc to tha Lrril 25 letter filled ently pages 50-51 and cart 
cf the transcript of the depositicn. (Acopy 
of the deposition will be handed up cn th2 argument). The refer- 
at pages 23, 2% and 26 to a firm offer dated April 25, 1971, 
toa wholly different document than the comiussicn 
-rement of Anril 25, 1971. (Copies of both documents ere at- 
tached to the Mooney afficavit as Exhioit A). 
This pattern of discovery of ell facets of the trens- 
action and all agreenénts tetween the cartica repeats itzelf 


throughcut the entir: pre-trial ciscovery carried out vy defend- 


ants. ‘nay have clearly known ‘ne basis of the plaintiffs! ciain 


turougheut thes2 proceedings ana have conducted their ciscovery 
accordir sly. 

Cow tel 45 corre:t in «sying that there is a companion 
evit which wes file? in Nc. Yorb Suprone Court. it was cbvicusly 
served fer insurance purp ses in case there should be a juric tic- 
ticnal defect (nthe Cist.iet Court. “he cstire Supremes Court 
preceeding hart lein dorment from 4te ?necption, and has no benr- 


ing on this notion. 


Ag “or decondants! §¢t-.tute «ff Fre'.ds argurent, it ‘s 


closr that a troker-z2 contract with respect to a charter parcy 


need not ve in writing. fee car memorandum of izw in support of 


motion). In aay event, pleintiffs ar: not suing as brexers, out 
as co~joint adventur2rs of the defencnnts, and a joint sdventure 
egreenent neeé not te in writing. 

Def ndants!' lact arguzent is thet coenc.ent. snould not 
be alloved becruse e22th cf the consolidntei ca3zes are not preserly 
tefore the Corct dve to icck ef itndiccensetle pertiess 1.¢., 
the plaintiffs awici in “.e double caption. The ergucint ts 
without merit. ‘This point has elreasy deen determined for pur- 
reses of this case by Magistrate Ribdy's rertormendation of Harch 

1973, subsequently adopted by Judge Lasker on April 6, 1973. 
Contes of the reccrmondations and of the memorandum opinicn of 
Juase Lasker are attached 18 Fxnibits 1 and 2. Tue opinicn grants 
plointiffs' motion te drop certain parties fron the criginal ace 
tion, to file a new cuit with respect to the perties so drenped, 

@ then coneclidate both cases. In support of that motion, 
plaintiffs steted that no cne was an indispensedle party to the 
ecticn, nis sicivabiae ae ease uuoppesed by the defendants, and was 
adopted Ly Hagistrate Raby and Judge Lasker at that time. The 
decision, therefore, snould be considered, the law of the case, 
end dafenzents should not te allowed a last-mimute chanse of 


pesition on a pcint clready revi.cwed by the Court. 
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WHERF PORE, deporent coreys that the motion to amenz the 


eemplaint be granted. 


Done B, Az. 


— anne 


Swern to befor? me tris 


uith day of Merch, 1975- 


Fay a | 
- Berens Cour 
maior T2788 Merch 30, 197.2 


EXHIBIT 1--REPORT OF MAGISTRATE RABY ANNEXED TO 
REPLY AFFIDAVIT OF DONALD B. ALLEN 


Identical to Report of Magistrate Raby printed 
herein at pages A26 to A30. 


EXHIBIT 2--MEMORANDUM DECISION, LASKER, D.J. ANNEXED 
TO REPLY AFFIDAVIT OF DONALD 8. ALLEN 


Identical to Memorandum Decision, Lasker, D.J. 
printed herein at page A3l. 


A ee 
NOTICE OF CROSS-MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW 1 ORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 


-against- 
72 Civ. 4926 
FINANCIAL ENTERPRISES OF THE BAHAMAS 
LTD., HESNES SHIPPING, A.S. and PER 
ARNSTEIN ARNEBERG, 


Defendants. 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ Y ARSARAZ S.A., * i 


Plaintiffs, 7i Civ. 311s 
-against- 
Lee NOTICE OF ‘CROSS-— 
PERACO CHARTERING CORPORATION, MOTION TO DISMISS 


Defendant. 


_ PLEASE TARE NOTICE that upon the annexed affidavit of 
PER A. ARNEBERG, sworn to February 18, 1975, the ‘shih wacasiet 
will move this Court pursuant to Rule 5é(b) of the Federal 
Rules of Civil Procedure to: 
(a) dismiss the complaint in 71 Civ. 3118 for 
failure to state a claim upon which relief can be 
granted in that the conditions on which the alleged 


agreement was predicated did not occur; 


(b) dismiss the complaint in action 72 Civ. 4926 


Notice of Crose-Me 


for failure to state a claim upon which reliet can be 
granted, in that STALCO INTEANATIONAL CORPORATION is 
not a roal party in intesest, and, in tive alternative, 
(c) dismiss the complaint in action 72 Civ. 4926 
as to defendant Per Arnstein Arneberg for failure to 
state a claim upon which relief can be granted on 
the ground that he did not participate in the trans- 
transactions as an individual and 
(d) dismiss the complaints in both actions 
for failure ta join indispensible parties as. re- 
quired by Rule 19; 
at the United States Courthouse, Room 518, Foley Square, Borough 
of Manhattan, City and State of New York, on the 21st day of 
February, 1975 at 2:15 o'clock in the afternoon, Or as soon 
thereafter as counsel can be heard. 


Dated: New York, New York ! 

February 18, 1975 ( \ ony 

; ig 

Yours, etc. :. | i 
: se} A Wy. 
DONALD F.~ MOONEY — 
Attorney for Defendants 
Office & BP. O. Address 
17 Battery Place 
New York, New York 10004 
(212) 943-1270 


CICHANOWICZ AND CALLAN 
Attorneys for Plaintiffs 
80 Broad Street 

New York, New York 10004 
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DEFENDANTS' STATEMENT OF FACTS PURSUANT TO GENERAL RULE 9(q) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-against- 
FINANCIAL ENTERPRISES OF THE BAHAMAS 


LTD., HESNES SHIPPING, A.S.- and PER 
ARNSTEIN ARNEBERG, 


Defendants. 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ Y ARSARAZ S.A., 
7i civ. 3148 
Plaintiffs, 
-against- STATEMENT OF FACTS 
: PURSUANT TO GENE: SL 
PERACO CHARTERING CORPORATION, RULE Jig) 


Defendant. 


1. Mr. Arneberg at no time acted for himself individu- 


ally as a principal in any of the dealings with plaintiffs. 


2. None of the defendants purchased the M/T WARWICK 


3. None of the plaintiffs were involved in the 


negotiations for the purchase of the WARWICK FORT. 


The conditions which were requisite to the purchase 


A 


Defendants' Statement of Facts Pursuant to General 


WARITICK FORT we not fulfilled and the cxecuto 


No Hire Was earned under the ena 


LiSTERNATIONAL CORPORATION is not a 5:3 


to nor is it mentioned-in the April 25, 1971 writing. 


Plaintiffs admit that STALCO INTERNATIONAL CORPOlA- 
and INTERCAMBIO COMMERCIAL KATZ Y ARSARAZ S.A. 
an association known as MEMI Group. Wnatever obligations 
run from any Gefendant run to all three plaintiffs as all 


joint obligees. 


7. The same facts and issues are before the Supreme 
Court of New York County in an action commenced by the three 


plaintiffs in these two actions against the same defendants. 
a ~~ i 2% ‘\ 


2 


DONALD F. MOONEY a 
Attorney for Defendants 
17 Battery Place 

New York, New York 10004 
(212) 943-1270 
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AFFIDAVIT OF PER A. ARNEBERG IN SUPPORT 
OF CROSS-MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

STALCO INTERNATIONAL CORPORATION, 
PLALNtLEL, 

-against- 

FINANCLAL ENTERPRISES OF THE BAHAMAS 

LTD., HESNES SHIPPING, A.S. and PER 

ARNSTEINC ARNEBERG, 


Defendants. 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ Y ARSARAZ S.A., 71 Civ. 3118 


2 


Plaintiffs, 


AFFIDAVIT IN SUPPORT 


-against- 4 OF CROSS MOTION 
PERACO CHARTERING CORPORATION, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 
I, PER A. ARNEBERG, being duly sworn, Gepose and say: 


1. I ama defendant in 72 Civ. 4926. I have personal 
knowledge of all of the facts involved in these actions. i am 
President of Peraco Chartering Corp., which has offices at 17 


Battery Place, New York, New York. 


2. The complaint relies on a writing dated April 25, 


1971 as the manifestation of the agreement allegedly breached 


Affidavit of Per A. Arneberg 


iS attached hereto 


is siened 
RPSARAZ (plaintiz VE CEs 
3118) and by | epresentative of PERACO CH? 
3118), FINANCIAL ENTERP 
ant. a7. J2Civ.. 4926),,and HESHES SHIPPING, A «Ss 


(Gefendant in 72 Civ. 6926). Neither STALCO nor T were 


to the agreement, nor did we manifestly have any interest 


letter anticipated that PERACO, FINAUCTAL 


endeavor to purchase a vessel which wou 


TANAER SERVICES, LTD. 


5. A ten-year charterparty was negotiated with ‘TANKER 
SERVICES, LTD. but because the matters of a letter of credit, 
financing and purchase of a vessel could not be concluded within 


time limitations, the charterparty was not finalized. 


6. Exhibit "A" clearly sets forth that commissions woulc 


be paid on the “gross charter income." There was never any “charter 


income." Plaintiffs' complaints do not allege otherwise 


7. Although the letter refers to a commission on 
purchase price of the vessel, none of the plaintiffs in either 
action were involved in the efforts of PERACO, FINANCIAL and 


HESNES to purchise a vessel. The prospective buyers used their 
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Affidavtt of Per A. Arneberg 


own resources to search the ship market for a vessel. Plaintifis' 


complaints do not allege otherwise. 


§. There is no justification for any plaintift to clain 


a commission for a purchase with which it was not involved ane 


which never took place. None is alleged in the first count of any 


complaint. 


9. At no time during the negotiations did your deponenz 
act on his own behalf, individually as a princinali, but, at 


cimes, as is evident in Exhibit "A“, as a representative 


d my capacity was 


Memorandum in Suppor f its Motion 
co Drop Parties and Consolidate the two ion hey cCnaractericzce 
the action as the MEMI Group v. the Arneberg group. ‘nile your 
depon2nt is clearly not a principal in these proceedings, the 
notion that these two cases inextricably involve the corporate 
plaintiffs is correct. In effect, they have no separate interests 


with respect to this litigation. 


11. The sum total of all of the allegations in all of 
the complaints makes apparent that STALCO, MMI LTD. and INTER- 
CAMBIO purport to be joint venturers seeking to collect commissiong 
mutually earned. Plaintiffs have wrongfully bifurcated a unitary 


action to the prejudice of the defendants and the Federal Rules 


by not aligning themselves as joint claimants. 


Affidavit of Per A. Arneber 
J j g 


12. The very same claim is presently before the New A 
York Supreme Court, New York County, with the very same alignment 
of parties as there was in the original 71 Civ. 3118 (a copy of 
the complaint is attached hereto as Exhibit "B"). That action is, 
while duplicating this consolidated proceeding, eentinui ng on 


/ 


independently. 
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EXHIBIT A--LETTER DATED APRIL 25, 1971 ANNEXED 
FO AFFIDAVIT OF PER A. ARNEBERG 


Identical to Letter Dated April 25, 1971 annexed 
to Affidavit of Donald F. Mooney printed herein at 
pages A7l1 to A73., 


EXHIBIT B--COMPLAINT IN NEW YORK SUPREME COURT ANNEXED 
TO AFFIDAVIT OF PER A. ARNEBERG 


Identical to Complaint in New York Supreme Court 
annexed to Affidavit of Donald F. Mooney printed herein 


at pages A74 to A80. 
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PLAINTIFFS' STATEMENT OF FACTS PURSUANT TO GENERAL RULE 9(q) 


WUITED STATES DISTRICT COURT 
THERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATICN, 
Plaintiff, 


ta 
~eazeinst- 


72 Cty. 4926 


PINANCIAL ENTERPRISED OF THE 
BASAMAS LID., HESNES SHIPPING, STAT ARNT OF TRIABLE ISSUES 
A,.S., and PER ARNSTEIN ARVSbERC, OP FACT PURSUANT TO GENERAL 
RULE (sg) and 
Defendants AFFIDAVIT IN OPPOSITION TO 
CROSS-MOTION TO DISMISS 


NMI LTD. and INTERCAMBIO 
COMMERCIAL KATZ Y ARSARAZ S.A. 
Plaintiffs, 71 Civ. 3118 
( Cwen, J. ) 
-againste- 
PERACO CHARTERING CORPORATION, 


Defendants 


STATEMENT C¥ TRIABLE ISSUES CF FACT 
FURSUANT TO GENERAL RULE 
1. There was a contract between plaintiffs and defeni- 
ents, under which plaintiffs agreed to secure a charterer and 
é-fendants egreed to secure a ship to perform uncer said cnarter, 
with all cernissions cn the charter end sale of any shin to be 
@ivided between plaintiffs and cefendants. 
ig 2. The defendents. breached the egreenent by failing to 


produce a vessel. 


Plaintiffe' Statement of Facte Pursuant to General 


3. Plaintiffs suffered dausges in the ancunt of 
$565,243.55 in lost cazcissions due to this breach of contract 
by the defendents. 

4, Mr. Arnederg, in his own behalr, es well es agent 
for the other named defendants in these acticns, falsely stated 
that he could secure a vessel to perform the charter party 
secured by plaintiffs, and plaintiffs relied on his statements 
to their detriment. 

5. Plaintiffs suffered damages in the ancunt of 


$86,717.24 directly expended in relience on this false scatement. 


6. Paragraphs 1, 2, 4 and 6 in defendants' Statement 


of Fact are denied. 


CICHANOWICZ & CALLAN 


By Donald B. Alder. 
me ae or ths Fira 
Atturneys for Plaintiffs 


89 Broad Street 
New York, N.Y. 10004 


AFFIDAVIT OF DONALD B. ALLEN IN OPPOSITION 
TO CROSS-MOTION TO DISMISS 


STALCO DITEPMATIONAL CORPORATION, 
Plaintif?, 
-against- 72 Civ. 4925 
FINUICIAL EITERPRISES CF THE 
PANAMAS LTD., HESNES SHIPPRIG, 
A.S. and PER ARISTED! AFNWERERG, 


Defendants 


cat LTD. and INTERCAMBIO COMERCIAL 
KATZ Y ARASARAZ S. Avy 7) Cis, Si35 


(Cwen, J.) 
Plaintif’s, 


: AFFIDAVIT LI OPProSiTtTion 
-against- TO 
CROSS-MOTICN TO DISMISS 


P=RACO CHARTERING CORPORATICN, 
Defendant 


STATS OP Na¥ YORK 
COUNTY OF lity YORK 


DONALD B, ALLEN, being duly sworn, deposes and says: 

I em a menbder of tha firm of Cichencwicz & Callan, 
ctterneys for plaintiffs herein, cond have fantisarized xys2if 
with all the pleadings and proceedings heretcfore had in this 
ection, I make this affidavit in answer to defendants! moticn 
to dtcniss the ¢ccmplaint. 


facts of this case are set rorth in the afridavit 
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of Mordecai Goldberg, cvorn to March ll, iS75, cnd amexed 
hereto. 

Tris affidavit sddcresses itself only to defendants! 
allegation that all the plaintiffs herein are joint cblizees and 
tnerefore, necessery parties to each action; end that each action 
gsnculd therefore be dismissed for failure to join necessary party 
plaintiffs, namely the plaintiffs in the sther ecticu. 

‘‘nis argument is without merit. The point has already 
been determined fer purscses of this cese by Magistrate Raby's 
recomiendation of March 27, 1973, subsequently adopted hy Judge 
Lasker on April 6, 1973. Copies-of the r2camendation and of 
the mexorandum opinion of Judge Lesker are attached as Exhibits 
1 end 2 to my reply affidavit in support of the motion to amend 
the complaint herein. The opinion grants plaintiffs' motion to 
drop certain parties:from the original action, to file a new suit 
with respect to the parties so drepped, and tims consolidate both 


cases. 


In support of thit moticn, plaintiffs clained that no 


ene party was an indispensable party to the action. This conten- 
tion wes unopposed by the derendan*ts, and was adopted by Magis- 
trate Raby and Judge Lasker at that time. The cecision, there- 
fore, should b3 considered the lew of the case, and defendants 
should not te allowed a last minute change of position on a 

point already reviewed by the Court. | 


RE, deponent prays that the 
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4s8s the cemplaint »e Zenied. 
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AFFIDAVIT OF MORDECHAI GOLDBERG IN OPPOSITION 
TO CROSS-MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-against- Te Civ. 4926 


FINANCIAL ENTERPRISES OF THE 
BAHAMAS LTD., HESNES SHIPPING, 
A.S, end PER ANISTEIN ARNEBERG, 


pefendants. 


MAI LTD. and INTERCANBIO COMERCIAL 
KATZ Y ARSARAZ S.A., 
2 Civ.3118 (Qwen,J.) 
Plaintiffe, 
EFFIDAVIT IN OPPOSITION 


-agiinst- TO 
: ChOSS-MOTION TO DISMISS 


PEPACO CHARTERING CCRPOR-TION, 
Defendant. 


MOPLSCH.\T GOLDBERG, being duly cworn, depcces and saz: 

During ail the time seferred to heretn, I wes an em- 
ployee and special representative of STALCO INTERWATIONAL CORPCPA- 
TIOU, and I have personal knowleds2 of 211 the Zacte involved in 
these actions. 

ESTALCO IL. TERNATIONAL CORPORATION (h2r-cafter STS LCO) 
plaintiff in 72 Civ. 4926, is a tracing compar; flossted tn New 


Torn eae has bucinecs intericts in Isrcel. (2: SERCO 


if eae Cele 2 eA. ben has Treas 10} ene of 
tne plaintiffs in 71i Civ. 3115; mn Vexiesd compoay with einilar 
4‘nterests. MMI LT)., tne other antirr ta 7) Civ; 3215, i6 6 
business concern located in I:racl. 

In 1970, these three ousin2ss concerns became cware 
that TANKER SERVICES, LTD., (hereafter TAN“ER) was looking for a 
large tanker which 4t could csorter on 4 long-term basis. Eecause 
of close business and personal relationsnips with TANKER, the 
three vlaintiffs were offered the chance by TAKER to obtain that 
tonnage. They agreed to conbine their efforts in attempting to 
arrange the tonnage, “but since none of them was exverienced in 
obtaining a snip to verform the charter, we three decided to 


enlist enother party into the venture who had expertise in this 


field. ‘whe cther vacty finally enlisted was PER ARNZBERG, in- 


dividually, and as agent for the defendant corvoraticns whom he 
brought into the negotiations. 

PER ARNEZ=RG, a named defendant in 72 Civ. 4526 is a 
snip breker who op2rated through the wholly or partially cwned 
eccporztions nated as defendants, nicely, PERACO CHARTERING COR- 
PORATION (h2reefter PERACO), FINANCIAL @¢TaRPRISES C¥ THE BAHAMAS 
LTD (hereafter PIN’ NCIAL), and Hess ShirPING, A.S., 0 
HOSNES). 

In @esence, tha agrczment betivsen STALCO, MMI LID., and 
INTSACAMSIO, on tre one hane, and AIMESERG, PERACO, FINANCIAL 
ond HESNAS on the cther hand was that the first group (hereafter 


the MMI group) was to supply a cherterer, ane the cecond grcup, 
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(nereafter the ARNEZERG group) was to supply a ship to fill 
charterer's requirezents. This agreement was not put in ae single 
writing, but was composed of nuznerous personal convers2tions, 
solex caimuntcations, letters, and the course of cecling of the 
perties thereto. 

The document deted Avril 25, 1971, which is referred 
to in both complaints was not the “inal nanifestation of our 
egreement but merely a memorandum relating to the splitting of 
commissions on the charter party, and on the purchase of the 
vessel which was to perform. 

ARNEBERG's statement that he, personally, was not a 
party to the agreement is incorrect. On May 19, 1971, ARNEBERG 
Signed an addendum to this memorandum not as an egent, but as a 
principal, and in that addendun he agreed to be personally respon- 
Bible for payment to the MMI group. This addenda is found on 
page two of Exhibit 1, annexed hereto. KATZ and SEAMIR as the 
representatives of INTERCAM@IO end MMI LTD. respectively, con- 
stituted a majority and signed for the MMI group. 


As already indicated, however, this was by no means 


the entire contract between the parties. There were mumerous 
telex messages, letters and memoranda which also comprise part 
of the contract. Forty-two of these writings are the subject 
of a Request to Admit dated December 9, 1974, which I understand 
has been filed in court and which I ask the Court to refer to. 
In addition, there were personal and telephone conversations, 


all of which went into the making of the entire contract. 
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The duties of the parties to the contract have already 
been cutlined. The MMI group, plaintiffs herein, were to pro- 
Cuce a charterer, the ARNEBERG group Ks o produce a ship. As 
per the April 25, 1971 memorandum, the compensation to each Ercup 
was to be @ division of all brokerage commissions fron 
transaction. Evan tnough the MII group nad nothing to 
the purchase of the ship, it was entitled to a s‘are of 
mission. Division of the commission on the on2 transaction wes 
to be consideretion for the division of commission on the other. 
The ARNEBERG group had nothing to do with securing the charterer, 
but the charter would enable them to purchase the snip. 

During April and Mey of 1971, there were extensive 
negotiations, including two separ2te meetings in Tel Aviv, which 
finally resulted in TANKER's agreement to charter tne M.V WARWICK 
FORT. The MMI group had TANKER deliver a signed charter and a 
bank guarantee that the hire would be paid, ell of wnich was being 
held in escrcw until defendants hed obtained the vessel. 


Despite repeated assurances that they could deliver the 


vessel, wnenever required, defendants failed to do so and the 


eal was lost solely through their fatlure. Due to tnis oreach 
of contract on the part of the defendants, the plaintifrs' lost 
their share of tne comaissions amounting to $585,398.55, end this 
constitutes the first cause of ection. The second cause of acticn 
4s for the reasonable value of work, lebor, and services perforned 


by plaintiffs in negotiating the charter, prompted by defendants! 


a 440 


Affidavit of Mordechat Goldberg 


misleading assurances that they could deliver the ship whenever 


required. This amounts to $86,717.24. 


/ 


ar 
Hordecai Goldverg 


Sirorn to before me this 


i(@ day of March, 1975. 


c/ 


pence 


KHAYATL J. CARCICH 
Notery 7ubic, Svate of New YoR 
tie. 2516595 

_ Grated in Erons County 
Commission Expires ttarch 39, 197 
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EXHIBIT 1--LETTER DATED APRIL 25, 1971 ANNEXED 
TO AFFIDAVIT OF MORDECHAI GOLDBERG 
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2D, MEL SINKIE ST TEL-AVIV, ISMATEL* TEL, 2204904, DISVOS © CALLES: MFIMICQROUP*’ TrirxK, 434% TY, 


“T - Warwick Fort. 
=I Fo as oy $e mere = 6 


Enclo-2' clease find tne firm offer from Tanker Services Lta. for 
the abdcve vetse! addressed to us, ref. 737/71, Gated April 25,1971. 


You mzy make uge of this firm cffer tn order to conclude and sign tne 
Timo Charter contrect for this vessel undar the terms ad gai in the 
avyove referencad firm offer. 


Further to rotnt (S° of this offer, it {s our uncerstarcing that a revolving 
irrevocable Letter of Credit will be issued by an Israchi hank to cover 
the manthly rayments due during the life of the charter. 


t you will cause us to ba paid at least onc hal? of ons 
etal sales crice (cf agrroximetely iti S00 ;CCC* of this 
cent of the cross charter income thercfrom. 


stress tne extramea importanca of your razidly 
n2rter rarty. You are well aware o? tha extrema 
and personal involvement of my colle2ques and mysel? 
how rosutiad in cur Finally omaining this Firm counter coffer 


Toa:or Services valid for tre ceriod you have resuest ad. 


st also take neta of tna fact that you have aireacy presentcd 
, cffows to Tanker Services for this vessel. 


a Lag 
Exhtbit 1 Annexed to Affidavit of Mordechai Goldb 


Pg 
iy 


ha anly reason fer his maintaining 
.CC teday coscite tne cactining freigne 


= 
oy 
% 
iJ 
*) 


69 
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S 
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Consequently, we Feel that your qcced narne and ours cezend on your 
cerformance in delivering this vessel and conclucing the charter party 
within the time limite srecified. 28 


* 
é 


He 
. v1. ‘Shamir . 
for J. GC. Katz Y Arsa for Mia. te Béd. 


Le | 


1 fully agree to all the above 


' Per Arnast2in Arnederg 


or Fereco Chartering Comm. of New York 
Financial Enterprises of Banameas, Ltd. of Nassau 
ond N.essrs. Hesnes Shicping 4/S, Oslo. 


Get owe 


Kh QM jit i dice ae (tinder Yh, tire wit he pays be {~ 
tipo see¥ “y ph Sosihs cntdlilel bo eed Yared wilh 
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REPLY AFFIDAVIT OF PER A. ARNEBERG IN SUPPORT 
OF CROSS-MOTION TO DISMISS 


UNIVED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Piaint ht. 
-against- 
FINANCIAL ENTERPRISES OF THE BAHAMAS 
LTD., HESNES SHIPPING, A.S., and PER 
ARNSTEIN ARNEBERG, 
Defendants. REPLY AFFIDAVIT IN 
. SUPPORT OF CROSS- 
MOTION TO DISMISS 
MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ & ARSARAZ S.A., 
Plaintiffs, 
-against- 
Ti Civ. SLLs 
PERACO.CHARTERING CORPORATION, 


Defendant. 


STATE OF NEW YORK, COUNTY OF NEW YORK ) SS.: 
I, PER A. ARNEBERG, being duly sworn, depose and 


times referred to in the complaint 
PERACO CHARTERING CORPORATION ("PERA 
narenolder of FINANCIAL ENTERPRISES CF BAHAMAS, LTD., 


{"PINANCIAL") and a shareholder of HESNES SHIPPING A.S. ("HESNES" 


2. PERACO has offices at 17 Battery Place, New York, 


New Yo... PriRsCO is a ship brokerage office with over 35 en- 


pioyees. . FINANCIAL and HESNES are corporations which owned 
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interests in ships and conducted chartering activities. PERACO 


is the agent for both corporations in New York. 


3. I do not conduct business in an individual 
capacity. Business dealings and contacts are made and carried 
out by me as a representative of PERACO. I am an employee of 
PERACO and have an office at its place of business. I per- 


sonally maintain no office or operating facility. 


4. I have at no time during the dealings which form 
the basis of this action represented that I was acting in an 


individual capacity. — 


5. Mr. Goldberg's affidavit of March 1l, 1975 sets 


forth that "the other party finally enlisted was PER ARNEBERG, 


individually, and as agent for the defendant ccrporations whom 


he brought into the negotiations." The circumstances upon which 
Mr. Goldberg bases this inference are unknown to me. I do not 


hold myself out as a business entity. 


6. Mr. Goldberg later on in his affidavit claims 
that I act as a principal when I signed the postscript dated 
"19 May, 1971" to the April 25, 1971 letter (attached hereto as 
Exhibit "A"). The substance of the postscript does not impute 
that I had any personal stake in the -cansaction whatsoever. 
Rather, it revéals the details with respect to the passage of 
funds. i, as a representative of my principals, undertook to be 


a conduit for the funds. 
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7. At the end of the first paragraph on page 3 as 
the March 11, 1975 affidavit, Mr. Goldberg states that "KAT 
and SHAMIR as the representatives of INTERCAMBIO and Mx 
respectively, constituted a majority and sign the MMI group." 
In fact, the letter makes absolutely no reference to Mr. Goldberg 
or STALCO. Yet, without any further justification, Mr. Goldberg 
stipulates that the two, acting as a majority, represented 
STALCO, the undisclosed principal to whom the benefits of the 
signing allegedly inure. Thus, in one paragraph, Mr. Goldberg 
ascribes personal responsibility to your affiant who signed in 
a representative capacity, and at the same time brings STALCO 
within the ambit of the April 25, 1971 letter, Gespite the fact 


that his principal was not even mentioned. 


8. The relationship between the principals was that 
‘ albehe 


— eet ren en ener eee 


of co-brokers. It was represented to PERACO that a charter 


a cece 


could be fixed with TANKER SERVICES. Plaintiffs did not mention 
"exclusive" rights to the charter at any time. As far as 
FINANCIAL was concerned, it would attempt to find a suitable 
vessel as quickly as possible in order to earn its commission. 

But if it did earn a commission, contrary to Mr. Goldberg's 
reckoning of the practice in the brokerage business, the 
commission would be paid by the Owner of ae vessel and charterer, 
not by the brokers. No consideration ran between the brokers 

and there was no contract between them. Brokers, after all, 


Go not pay commissions to other brokers. No joint venture 


Reply Affidavit of Per A. Arneberg 


existed between any defendants and any plaintiffs. PERACO would 


have had no reason to share profits and commingle its skills 


a ASTOR ag ere 


= 


with any plaintiffs and it, in fact, did not. 


ee siriinteianetesetain — unui 


9. A memorandum agreement (attached hereto as 
Exhibit "B") was finally sent to defendants' counsel by 
plaintiffs' attorney (the production of this document had been 


promised as far back as August 25, 1971). 


The document clearly shows that STALCO was not only 
not a member of the chartering group, but that its compensation 
"will be paid by KATZ out of his share." Of the other members 
of this group, Mr. Levy had never been made known to me. It 
was my understanding, however, that Mr. Katz had a connection 
either directly or through an associate to a Dr. Dienstein, the 
Deputy Minister of Finance of Israel. Mr. Levy may have been 
that connection or a possible "front" for Dr. Dienstein. 
Indeed, in Mr. Katz' deposition of August 25, 1971, Mr. Katz 
indicated that Dr. Dienstein had made an unusual accommodation 
("It does not matter what we talked and how I tried to convince 
him and asking him and using facts that we know each other for so 


many years, but finally he agreed." [p. 30]). Since TANKER 


SERVICES was partially owned by the Government, Dr. Dienstein 


could presumably wield fiscal power discriminately. In early 
1971, your affiant had no knowledge of the internal arrangements 
of these several parties. Mr. Levy's role in the group was 


2 
known to plaintiffs (page 9 of Mr. Katz‘ deposition). Never- 
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theless, STALCO participated in this action against the defendants 


without any basis for its claims. 


10. The final paragraph of the memorandum (Exhibit 
indicates that the three-way relationship which did not involve 
STALCO was to continue on indefinitely. There is no suggest:on 
by plaintiffs that it was terminated or amended. Since it was 
executed in February, 1971, it must have been operative in April, 
1971. And yet Mr. Goldberg states that Mr. Katz anc tir. Snamir 
executed the April 25, 1971 letter (Exhibit Be 


behalf of STALCO as an in absentia partner. But 


evidence to support this partnership relation. 


WHEREFORE, your affiant respectfully ve 


first count of the complaints in both actions be dismissed. 


J 


es 


/ S/ y em FF. HANZ BERS 


ae, 


PER A. ARNELERG 


Sworn to before me this 


AL 
17 “aay of March, 1975. 


uy \ eet A 
[s/ VEN | i (Mog Ney 
NOTARY PUBLIC 


DONALD FAS SONEY 
Notary Fublic, Stote of New York 
Ns. 60-2752650 
Qualified in West-hester Country 


Romeision Excirey faarch 30, 3975 
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EXHIBIT A--LETTER DATED APRIL 25, 1971 ANNEXED TO 
REPLY AFFIDAVIT OF PER A. ARNEBERG 


Identical to Letter dated April 25, 1971 annexed 
to Affidavit of Mordechai Goldberg printed herein at 
pages Alll to All2. 


a) a9 
EXHIBIT B--MEMORANDUM OF AGREEMENT ANNEXED TO 
REPLY AFFIDAVIT OF PER A. ARNEBERG 


NEMO2ANDUM OF AGREEMENT 


Tni3s Memorandua of Agreenent is intended to forcalize the underotandings 

rences.) between Measra. ilarcos Katz, Jonaph Levy ana lingaan Shamir with 

rare to a proposed ventu-e for the lease of a 106,C00 Ton Tanrer to 
.s-A3iatic Oil Company of 123 Hachashzonain Street, Tei Aviv, 


Israei (hereinafter the "Venture"). 


t is agreed that incone, if resulting from the Venture,will first 
be used to cover out-of-pocket expenses’ of the parties. Reasining 


incone will be divided as follows : 


To Me. Katz and/or Intercanbio Comnercial (neréinaiter "Kats") — 50%. 


4 


Levy ar his designee (hereinafter "Levy") — 25%. 


Snamir or his designee (hereinafter "Shamir") = 25 Z. 
will be responsible for all activities and contacts outside Israel 
‘aiding but not limited to obtaining the: vessel, negotiations and 
eqreesents with ship owners and brokers — including Stalco. All 
remuneration due Stalco or any other broker will be paid by Katz out 


we 


of nis share. 


Shaair and Levy will be responsible for contscts and negotiations with 


israeli operators and all agreenents and efforts relating thereto. 


Shamir and Katz will place the facilitie's: of M.M.I. Ltd. and Intercandio 
Comnercial respectively at the disposal of the Venture. Substantiated 
out-of-pocket expenses of H.M.I. and Intercambio Comsercial will be 


reinbursable against invoices from incowe as aforesaid. 
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“xeceoticnal expenses for which reiubursement as above is required 


“till aot be incucred without the prior agreeaent of the partics. 


It is agreed that the teran of this Meaorandua will nerve to govern the 
relationship between the parties for all other ventures relating to the . 
lease of large tankers or bulk carriarao to Ioraeli clients waich may 


materialize in lieu of or in continuation of the Venture as above 


e 
° 


defined. : j 


‘in witness of agreement the parties hereto hava hereunder set their hand 


} LULL 


» 


Be. SHANIR 


Tel Aviv, February AS7T1 
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REPLY AFFIDAVIT OF DONALD F. MOONEY 


~»NITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 


Plaintiff, 


-against- : 
72 Civ. 4926 
FINANCIAL ENTERPRISES OF THE BAHAMAS, 
LTD., HESNES SHIPPING, A.S. and PER 
ARNSTEIN ARNEBERG, 


Defendants. 


MMI LTD. and INTERCAMBIO COMMERCIAL 
KATZ & ARSARAZ S.A., 


Plaintiffs, 
71 Civ. 3118 
-against- 
PERACO CHARTERING CORPORATION, REPLY AFFIDAVIT ON 
: BEHALF OF DEFEND? 
REVIEWING MOTION 
UR 


m 
4 


Deferdant. 
BEFORE THE COU 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


* 


I, DONALD F. MOONEY, being duly sworn, depose and say 


1. I am attorney for the defendants in both actions 


herein and am duly admitted to practice before the District Court 


for the Southern District of New York. I am familiar with all oi 


the pleadings and proceedings heretofore had in this action. 


2. Recent events in these proceedings have confuse 


A See 
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some of the issues which have been presented to this Court for 


resolution. I shall attempt to succinctly describe the flow of 


the proceedings which are relevant to this hearing. 


3. Initially, plaintiffs moved to amend both complaints, 
As is evident froin the proposed amendments, the effect of them is 
to charge plaintiffs' theory from reliance on the April 25, 1971 
letter frequently mentioned in the affidavits and briefs before 
the Court, to reliance on the letter plus all other unspecified 
discussions, memoranda, etc. between the parties. It is this 
collation of discussions and memoranda which plaintiffs would 


allege formed the contractual relation between the parties. 


4. Defendants object to the motion to amend on the 
ground that piaintiff*x had ample time in the more than three and 
one-half years since filing their original complaint to make the 
corrective amendment. Defendants promptly conducted extensive 
discovery and examinations before trial in 1971, at considerable 
expense, a matter of months after the oriyinal complaint was 
served. Plaintiffs had adequate cpportunities for amendment when 
they dropped parties, filed an additional suit and consolidated 
the two suits for jurisdictional reasons in February, 1973. But 
they repeated in such amended complaint reliance on the written 
April 25, 1971 agreement. Defendants are prejudiced by the delay 
and by the need to institute further discovery and by the fact 
that Mr. Shamir of MMI has died. But the major objection to the 
amendment is that it is insufficient at law because it is within 


the Statute of Frauds. 


A 
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to 


’ ; > / } 1 = - 
While objecting/ the plaintiffs’ 


motion to anend, 
defendants cross-moved for dismissal of Count One of the 
original complaint on five grounds: 

1. Count One does not state a claim upon wi 
relief can be granted because there is no consiGeration 
for the alleged bargain and because the conditions 
of the bargain never occurred; 

2. STALCO is not a real party in interest; 

3. Defendant Arneberg is not a real party in 
interest as to Count One or Count Two. 

4. Since the plaintiffs are joint obligees each 
action before the Court lacks an indispensable 
party; 

5. Plaintiffs have commenced and maintained 
an action against defendants in the New York State 
Supreme Court, New York County, seeking the same 


relief sought in this Court. 


6. After defendants served the foregoing papers, plain- 
tiffs' attorneys produced two documents. One is the 
April 25, 1971 letter with a postscript and the other is a memoran- 
dum agreement signed by Mr. Levy, Mr. Katz and Mr. Shamir which 
sets forth their agreement to find charters for vessels and de- 


fines the role of STALCO. 


7. Plaintiffs. then served answering papers to the 


cross motion to dismiss and reply papers to defendants' opposition 


itapeseneteeltesimadnaelbaiielbeeeeentaetantatiprcentennandiiehemnmtbpdtinitanhbatinsninaiemiaammadtohaamamamedtedaatoetememmneammaetamemnamenentanmaensmeaa reel 
moore sentation = a erenee 
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. . 


R #124 


Reply Affidavit of Donald F. Mooney 


to the amendment. These papers rebuked all previous bases upon 
which plaintiffs claimed relief. Plaintiffs set forth a new basis, 
i.e., that the relationship between the parties was that of joint 
adventures. By raising this new basis, plaintiffs apparently seek 
to circumvent the Statute of Frauds problems raised in defendants' 


papers. 


8. Defendants had only three days in which to react 


to this new basis for recovery. However, the Southern District 


Court cases cited by plaintiffs demonstrate that the new basis 
is not properly raised and is not supported by the pleadings. 
Further defendants point out the relevance of the recently pro- 
duced documents in dismissing the claim against Mr. Arneberg and 
in dismissing the claim by STALCO which is not a real party in 
interest, and the claim by MMI and INTERCAMBIO for failure to 


join an indispensable party. 


9. Plaintiffs, dissatisfied that a shipping deal was 
not consummated, sought recovery in their complaint filed in 
July, 1971, relying on the commission letter of April 25, 1971. 
they added Mr. Arneberg as an individual defendant although he 
was (now admittedly) not a party to that alleged agreement. All 
the defendants promptly and vigorously in 1971 defended the 
claims by extensive examinations before trial, legal research, 
investigations and discovery all at considerable expense. In 
1973, plaintiffs amended their complaint, dropping parties 


plaintiff and defendant, in an effort to avoid patent lack of 


yt, 
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jurisdiction of this Court. They also commenced an identical 
action in the Supreme Court of the State of New York which is 
still pending. The amended complaint in 1973 alleged the same 
written commission agreement. Now the plaintiffs are trying to 
persuade this Court that it is just and fair, on the eve of trial, 
almost four years after commencement of the litigation, that they 
amend and change from their reliance on the April 25, 1971 letter 
to a collation of unspecified oral conversations and other 
unspecified communications. Meanwhile, plaintiffs have maintained 
a similar action in the New York Supreme Court, a fact that re- 


flects on their good faith and their conf aence in the maintenar 


of this action in this Court. As counsel for defendants, obviousiy 


* 


we focused our extensive investigations, legal research and Gep 
tions on the alleged written agreement dated April 25, 1971. One 
of the key witnesses examined is dead. Defendants have spent 

and incurred substantial sums on counsel fees, transcripts and 
Gisbursements. Defendants' rights must be considered. Rule 1 

of the Federal Rules requires that the Rules be construed to 
"secure the just, speedy and inexpensive determination of every 


. 


action." This action has been shown to be within the Statute 


of Frauds and without merit. hcneiid pedal cage should be 


rr 


. . a y 
Gismissed. Cevi 


Sworn to before me 

20th day of March LORETTA 4. nuAp: 
; ery NOTARY P APY 
, . : UBLIC, STATE oF BOW YORK 


NO 24-4523359 
Qualified in Kir Ar} poll 


Mssion Expues Wasch 32. 1976 
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NOTICE OF MOTION TO AMEND COMPLAINT 
GUL FLD 
AF nit a 1 


WNITED STATZS DISTRICT COURT 


SCUTAZRY DISTRICT OF NEW YORK Shay 3 197§ 
; " 0 ED ED ED OP STD ED OD OD GD EE ED SD GED SD GED Sh a OE GD GD aD Ow aD aH ee ee x 
STALCO INTERNATIONAL CORPORATION, , ron Ms 
’ ew ros re - . mee 
72 Civ. 4926 
Plaintifé, . 
(: 72%) 
-against- 
YINANCIAL ENTERPRISES OF BAHAMAS, LTD., . “CPTICE 
'SSNES SHIPPING, A/S and PER AISTEIN OP 
ARMEBLRG, ; _MoTIOom 


Coafendants. 


x 
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PLEASZ TAKE NOVICE that upcn the annexed affitavit of 
=CNALD B. ALLEN, svorn to the 7th day of May, 1975, tna undersigned 
will rove this Court on the 2Cth Gay of May, 1973, in Room 2393, 
United States Courthouse, Foley Squa 3, Bo-sugh of Manhattan, City 


of New York, at 16:09 o'clock in the forenoon, or as soon there- 


after as counsel c2zn be heard, for zn order pursuant te Rule 15 


of the Federal Rules of Civil Procecure, a-ending Paragraph “1° 
of the complaint herein, and for such other and further relief 


-3 to this Court may seea just and proper. 


New York, Usw York Yours, etc 
° °e 


May 7, 1975. CICHANOWICZ & CAL.AN 
ae i i 
To: DONALD F. MOOLEY, E2G. Sy__ Deve 2 bd tes 
Attommey for Defendants A Manber of the Firn 
17 Battery Place Attornsys fer Pluiatift 


80 Bread Straat 
New York, N. ¥. 10004 


iiew Yorks, 8. FT. 10006 


oe ee 


e 


AFFIDAVIT OF DONALD B. ALLEN IN SUPPORT OF MOTION 
TO AMEND COMPLAINT ' 


LYITED STATES DISTRICT CCURT 
SOULSERN DISTRICT OF LW YCr 
0 A A ED ED ED NS EOE EL DAO OS TD LS A EE NE Sy “HH 
STALCO INTERNMATICZAL CO 7FORATION, 
72 Civ. 4926 
Plai-ticé, 


“-againste 
PIUANCIAL EXTERP2I8SES CF BAEAMAS, LTD., 
YSSU7S SHIPPING, A/S and PER ARNSTEIY 
ARTZR2ERG, 


pafcendant:. : 


6 C00 Oe Oe CUD A A RN EP EE ee ED ERED OR RD RTD NU OD OR END OE EE SS ED ES DAREN Sr HO ED END AG some 3f 


DCHALD 3. ALLS, Seing €uly sworn, de -oses cond 
= am a cetdees of t.¥ firs of CICERO Ce 6 CARICA. 
attoxmmeys for plaintiff’ harein, enc am faonilfiar with all t: 


eaZings ard ore esdings heretoror; had 


galsting ts alleyatison that plain=iff 23 a place of ‘susin:3s 


£4 inva Yor. se tha convenionce of tha Court wa haves s2t sut 
i catira firat carag:294 of tha ccmplel it with parenthesis 


ot mw. 


arots J the 


“See ae a 
, i -% ez 2atec «& 
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Affidavit of Denatd B. Alten 


uider thea laws of tha Stats of California (having 
a place of business at 110 Zast 59th Straet, 
New York, New York) 4 

This complaint is an offshoot of 71 Civil 3113 
with which it is now consolidated. The original complaint 
was filed July 13, 1971 = included all parties now named 
in the two suits. At that time STALCO was doing busines; in 
New York City, but all such activity ceased by the end of that 
year. When the ebove captioned comnlaint was filed in Novcaber, 
1972, the attorney who drafted it (no loager with this o£*ice) 
was wnawars of the ch=-gad status wd continued to plead ‘ncor- 
rectly that STALCO wa3 doing business in New York. 

We regard this as a minor azendment, since the 
answer meraly de:ies “nowlecge and raises no issue on this 
point. However, since so m=iny technical issues have recently 
been raised in this case, we beliave it desirable to eliminate 
any possibility that defendant may be surprised. Th: corzect 


status of STALCO was recently investigated in connection with 


motions now pending bafore the Court and revealed the informa- 


tion which we are pronptiy oresenting. 
We do not see how def=ndants can be har-s3d by this 
change. The sga:e attorney represents all defendants in both 


actions and it will actually simplify the trial, since with 


eo 


Affidavit of Donald B. Allen 


STALCO no longer doing business in New York, there is divexsity 
between all plaintiffs aad all defendants in both suits. 


WHEREFORY, deponant prays for an orfar crening the 


complaint avenicd as indicated herein. 


Donald B. 


Sworn to before me this 


7th day of May, 1975. 


ay a - LS Si? 3 Lf -_—— 
; t JOHN PHL? SCN ALEED 


‘if WOTARY PUBLIC, State of Now York 

J Ne, 53-6 87360 
Qualified la Jre-e Courty 
Torm Expires March 33, i976 
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AFFIDAVIT OF DONALD F. MOONEY IN OPPOSITION TO MOTION 
TO AMEND COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 

-against- _ : 72 Civ. 4926 
FINANCIAL ENTERPRISES OF THE BAHAMAS LTD.,: AFFIDAVIT IN 
HESNES SHIPPING, A.S. and PER ARNSTEIN OPPOSITION FOR 
ARNEBERG, ° LEAVE TO AMEND 


Defendants.: 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


DONALD F. MOONEY, being duly sworn, deposes and says: 


1. I am a member of the Bar of the United States District 
Court for the Southern District of New York. I am the attorney 
for defendants herein and I am familiar with all of the pleadings 
and proceedings heretofore had. 

ae Plaintiff STALCO INTERNATIONAL CORPORATION (Stalco) now 
comes before this Court seeking leave to further amend its compiaint 
for the purpose of deleting that part of paragraph 1 which eteees 
that STALCO has a place of business at 110 East 59th Street, New 
York, New York. Plaintiff thus trys to remedy ."nunc pro tunc” a 
jurisdictional defect existing at the time plaintiffs commenced 
this action in that Stalco had its principal office in New York and 
was a citizen of New York at the time the action was commenced. 

3. Plaintiff's attorney affirms that this amendment is neces- 


sary because the allegation in the original complaint was incorrect. 


A 


Affidavit of Donald F. Mooney 


The blame for this error is "placed on the attorney who drafted 
the complaint." Plaintiff's present attorney makes the suggestion 
that the proposed amendment is minor and that Lt isa technical 
issue. Plaintiffs' counsel avers that the "correct status of 
STALCO was recently investigated in connection with motions now 
pending before the Court." 

4. A Hearing was held before Magistrate Schreiber on May 15, 
1975, to consider an earlier motion by plaintiffs to amend their 
complaints and a cross motion by defendants to dismiss the com- 
plaints or parts of the complaints. At the hearing, the attorney 
for plaintiffs mentioned that STALCO was no longer doing business 
in New York. Your affiant further recalls plaintiff's attorney 
suggesting that the principal place of business of STALCO in 1971 
was not in New York. The transcript of the hearing will clarify 
the point. 

5. A review of the pleadings hereto had in this and other 
cases indicates that STALCO did have principal offices in New York 


through 1975. 


6. Mr. Allen states in his affidavit, dated May 7, 1975: 


"At that time (July 13, 1971) STALCO was doing business in New York 
City, but all such activity ceased by the end of that year." This 
statement is not confirmed or corroborated by any affidavit of his 
client STALCO, and the application is defective on that ground 
alone, particularly in view of the affidavits and exhibits shown to 
be entirely coxicadictory to Mr. Allen's affidavit. 


7. In an affidavit dated November 20, 1972, Mr. Mc Namara, 


BR Lod 


Affidavit of Donald F. Mooney 


the attorney for STALCO, stated that STALCO"has its principal place 


of business in New York City." This affidavit was submitted in 
support of plaintiffs' motion to amend their complaint and consoli- 
date the two actions. 


8. The second action had been commenced 3 days earlier, on 


November 17, 1972. And deferidants were served with a complaint 


signed by Byron Callan, of the firm of Cichanowicz & Callan. That 
complaint, File Number 72 “ivil 4926 admitted that STALCO did 
business in New York City. 

9. This affidavit of Mr. McNamara is consistent with repre- 
sentations made by STALCO in the Supreme Court of the State of 
New York, County of New York in August of 1972. While Mr. Aller. 
suggests that a previous attorney made an error, STALCO was never- 
theless holding itself out as a New York resident and citizen long 
after 1971 and invoked the jurisdiction of the New York State 
Supreme Court. 

In a petition submitted to the State Supreme Court on August 
3, 1972, praying for a stay of an arbitration, Index No. 15753/72 
STALCO stated that it was a “corporation organized and existing 
under the laws of the State of California, with principal offices 
at 919 Third Avenue, New York, New York." (Copy of the first page 
of petition is attached hereto as Exhibit "A"). Thus, approximate+ 
ly 8 months after Mr. Allen now says STALCO hed left New York, 
STALCO was representing that it was principally located in New York. 

10, On or about August 24, 1972, STALCO commenced an action 


In the New York Supreme Court, County of New York containing claims 


hive 


Affidavit of Donald F. Mooney 


identical to those brought in Federal Court. The complaint alleged 
that STALCO "is a corporation created and existing under the laws 
£ 
59th Street, New York, New York," 
ll. The fact that STALCO was principally located in New 
York is confirmed by its employee and special representative, Mr. 


Mordechai Goldberg. At the deposition of STALCO taken on December 


13, 1971, engaged in the following colloguy with your affiant: 


Q@. Where was your office then and now? 
A. The same piace, 110 East 59th Street. 
Q. What was the business of STALCO? 
A. STALCO is a trading -- international 
trading company in non-ferro. metal 
and seit Pk we: 
Where are its offices? 
STALCO? 
Yes. 
110 East 59th Street. 
Does it have an office in California 
A. Whittaker has an office in California. 
t appears from the foregoing that STALCC'S cnly office was in 
New York. : 
12. More recently, Mr. Goldberg confirmed that STALCO was 
located in New York. In an affidavit submitted to on an unspeci-~ 
fied day in March, 1975, Mr. Goldberg stated in the second para- 


graph: 


A 


Affidavit of Donald F. Mooney 


"STALCO INTERNATIONAL CORPORATION (hereinafter 

STALCO) plaintiff in 72 Civ. 4926, is a trading company 

located in New York which has business interests in Israel.” 

13. Plaintiff's counsel served on the defendants no memor- 
andum setting forth the points and authorities relied upon in sup- 
port of the motion, as required by the rules of this Court. 

14. This motion is the third motion that plaintiffs have 
made to cure their complaint. 72 Civ. 4926 is the third identical 


action instituted against defendants. The original complaint was 


fileé in July, 1971, almost four years ago. 


WHEREFORE, defendants respectfully request that STALCO's 
motion be denied or jf the motion not be denied, that plaintiff 
STALCO be required to adduce documentary evidence at its own expense 
to prove what its citizenship is; that all other plaintiffs be 
required to adduce documentary evidence to prove their citizenship 
at their own expense; that defendants’ rights to make appropriate 
nes tone following the determination of the citizenship of pleain- 


tiffs be preserved; and that plaintiffs be required to pay defen- 


dants' expenses in defending these motions to amend including counsel 


fees. 


Sworn to before me this 


day of May, 1975. 
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EXHIBIT A--PETITION IN NEW YORK SUPREME COURT, PAGE 1 
ANNEXED TO AFFIDAVIT OF DONALD F. MOONEY 


SUPREINL COURT OF THE STATE OF Kew YORK 
counsy OF KL YORK 


In the Matter of 
Tne Application of Stalco International Curp., 


Petitioner, 


‘ . 


For a Judgment Staying : PETITION 
the Arbitration 
Incex No. 


Commenced by International Chemical Corp., 


Respondent. 


'O THE SUPREME COURT OF THE STATE OF NEW YORK: 


‘ 
te 


. yp Maret 
The petition of Stalco International Corporation 


respectfully shows and states: 


1. Petitioner is a corporation organized and existin 
under the laws of the State of Califomia, with principal offices e 
919 Third Avenue, liew York, New York. 

2. Upon information and belief, respondent is a@ corpor 
tion organized and existing under the laws of the State of New 
York, with principal offices at 720 Fifth Avenue, New-Tork, few 
York. 

Se Oh the 19th day of June, 1972, petitioner received 
respondent's Demand for Arbitration, a true copy of wnich is 
ettacned as Fxnibit A. 

hk, Respondent's claim arises in connection with 2 seic 
transaction entered into by petitioner end respondent on June 16, 
1970. The dcciwrents which form ti sales coniract for the trans- 


u be a - ~“ “a+ . 
sent by responecnt vo 


; Exhibit B1/B2), and a "sales 


REPLY AFFIDAVIT OF DONALD B. ALLEN IN SUPPORT 
OF MOTION TO AMEND COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-against- 72 Civ. 4926 (MEL) 
FINANCIAL ENTERPRISES OF BAHAMAS, : REPLY AFFIDAVIT IN 
LTD., HESNES SHIFTING, A/S AND PER SUPPORT Or MOTION 
APNSTEIN ARNEBERG, : 


Defendants. 


STATE OF NEw YORK 
COUNTY OF NEW YORK 


DONALD 3. ALLEN, being duiy sworn, deposes and says: 

I have read the affidavit of Donald F. Mooney sudmitted 
in opposition to plaintiff's motion to amend the complaint dated 
May 7, 1975. I make this brief reply. 

We make this -notion to eliminate any claim of surprise 
at the trial, since defense counsel has alleged in prior proceed- 
inss that it was "misled" by the pleadings. 

Defense counsel now objects to our correcting an allega- 
tion in the pleading to conform with the truth. 

The facts needmnot be established at this time; 
we simply point out what we intend to prove. The facts will be 


fully proven at the trial. 


Donaia IB, Atlus 


(Sworn to May 20, 1975) 
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REPORT OF MAGISTRATE SOL SCHREIBER AND RECOMMENDATIONS 


UNITED STATES DISTRICT COURT 
SOUTHER DISTRICT OF NEW YORK 


STALCO INTERNATIONAL CORP. 
MAGISTRATE'S 
Plaintiff, REPORT AND 
RECOMMENDATION 
-against- 


FINANCIAL ENTERPRISES OF THE BAHAMAS, 72 Civ. 4926 (MEL) 


Defendant, 


and 
M.M.1. LTD & INTERCAMBIO COMMERCIAL 
KATZ Y ARSARAZ, 
71 Civ. 3118 (MEL) 
Plaintiff, 
-against- 


PERACO CHARTERING CORP., 


Defendant. 


INTRODUCTION 
The controversy in these actions concerns an agreement 
between plaintiffs and the defendants which provides that 
plaintiffs would secure a charterer and defendants would produce 
the owner of a vessel willing to charter such vessel. All 
commissions were to be divided equally between plaintiffs and 
defendants. Plaintiffs contend that they completed performance 


by obtaining: a charterer and that defendants breached the alleged 
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contract by their failure to deliver a vessel. Plaintiffs seek 
recovery of their share of lost commissi6Ons. 

The original complaint in this action was filed on 
July 13, 1971. The basis of jurisdiction was alleged to be 


diversity of citizenship. On the face of that complaint, 


this Court lacked jurisdiction since there was a failure of 
diversity. The place of citizenship of both plaintiff Stalco 
and defendant Peraco was alleged to be New York. Actually, 

the original complaint stated that Stalco was incorporated 

in California and had a place of business in New York. However, 
in subsequent papers filed with the Court, plaintiffs stated 
that Stalco had its "principal" place of business in New York 
City. Apparently plaintiffs realized that, pursuant to 


28 U.S.C. §1332, Stalco could not maintain an action in this 


Court with Peraco as defendant, therefore, plaintiffs filed 


suit in New York Supreme Court in August 1972. 

Three months later, more than one year after the 
original complaint was filei in this Court, the plaintiffs 
returned tc feaeuis court and attempted to cure the 
jurisdictional defect. Through a series of complicated 
procedures, the plaintiffs sought to confer jurisdiction on 


this Court where none had existed previously. The facts are 


as follows 


a 


: , : ce . 
Report of Magtetrate Sol Sechret ber ana 


In November 1972, a second complaint was filed in 

this Court by plaintiff Stalco (New York citizenship) against 
all of the defendants in the first action except 
(New York citizenship). A few days later plaintiffs in the 
first action filed a motion with this Court to: 1.) drop 
certain parties from the complaint, specifically, those 
plaintiffs and defendants named in the second complaint; 
2.) amend the complaint to conform to this change; 3) consolidate 
the two actions. Plaintiffs stated in their moving papers that 
the purpose of this meneuver was to preserve the jurisdiction 
of this Court. The only opposition to the motion was a two 
page affidavit submitted by defendants. 

Upon Magistrate's Recommendation of Magistrate Raby, 
this Court granted the motion on April 6, 1973. The present 
lineup of parties is as follows: 


Citizenship for 
Name of Party Jurisdictional Purposes 


| 
Action I 71 Civ. 3118 


Plaintiffs: MMI Tsrael 
Intercambio Mexico 


Defendants: Peraco New York 


Action I” 72 Civ. 4926 
Piaincitt: Stalco ; New York 
Defendants: Financial Enterprise Bahamas 


Hesnes Norway 
Arneberg - ‘Norway 
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I MOTION TO DISMISS 
There are presently three motions pending before this 
Court. We will first consider de.endant's motion to dismiss 


the action on several grounds. 


A. Indispensable Parties 
One of the grounds for aismissal urged by defendants is 

failuc? to join indispensable parties pu)suant to Rule 19, 

Defendants contend that Stalco is a necessary party 
to the criginal action and since he cannot be joined because 
of jucis¢ictional problems, the action should be dismissed. 

the original complaint, plaintiffs allege that thev 
formed an PE MIMI group, which included all three 
plaintiffs. In the complaint in Action II, Stalco alleges the 
formation of the same association. This group entered into 


this alleged contract with the defendants whose sole alleged 


duty was to supply a vessel to plaintiffs as joint cblifees. 


Generally, where there is a single promise to be performed, 
in this case, to provide a vessel or vessel owner, the joint 
obligees are held to be indispensable parties. See 3A Moore, 
Federal Practice §19.11 (2nd ed. 1968); Rosen v.- Texas Co., 
161 F. Supp. 55 (S.D.N.Y¥. 1956). 


In determining whether an action should proceed in the 


absence of a necessary party who cannot be joined or whether 


a 


f Magistrate Sol Sehretiber and Feeommendattons 
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it should be dismissed because such party is indispensable 
to the action, one must look to the four factors outlined in 
Rule 19(b), F.R.C.P. Plaintiffs concede that Stalco may be 
a necessary party but contend that the two of the equitable 
considerations set forth in Rule 19(b), namely, prejudice to 
the absent party and adequacy of the judgment in the absence 
of the party, would not require a determination of indispensa- 
bility on the facts of this case since Stalco would be before 
the Court in the consolidated action. The real question is 
whether the device of consolidation may be used to circumvent 
the question of jurisdiction. Assuming Stalco is an indispensable 
party, the issue is whether this problem can be solved by 
separating the two actions and consolidating them. 

In federal courts, consolidation is permitted as a 
matter of convenience and economy. Actions which are consoli- 


dated do not lose their separate identities; they are not 


merged into a single cause. Johnson v. Manhattan Ry. Ca,, 289 


U.S. 479 (1933); Abrams v. Occidental Petroleum Corp., 44 F.R.D. 
542 (S.D.N.Y. 1968). Consolidation does not change the rights 
of the parties, nor does it make those who are parties in one 
action parties in another. Sce 5 Mocre, Federal Practice 

02 


, (2nd ed, 1948). Thus, plaintiff Stalco does not become 


a party to the first action by consolidation of the two suits. 
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While the question of indispensability is not a pure 
jurisdictional issue, it is inherent in the issue of federal 
jurisdiction. Bentinck v. Guaranty Trust Co. of New York, 
109F. Supp. 827 (S.D.N.Y. 1952). The Court in the Bentinck 
case indicated that such jurisdictional issues must come first 


in the disposition of a case, The Court quoted from the case 


of Metropolis Theatre Co. v. Barkhausen, 170 F. 2nd 481, 484 


(7th Cir. 1948), as follows: 

The requirement for complete diversity 

cannot be brought about by a party failing 

to join, either with himself or on the 

Opposite side, a party who is an indispensable 

party to the action, even though joining the 

absent party would result in a loss of juris- 

diction by the federal court. 
Since Stalco would not be "joined" to the action by consolida- 
tion, the device of the splitting the action to avoid the 
diversity obstacle negates the jurisdiction of this Court 
because indispensable parties are left out of both actions. 

Rule 82, F.R.C.P., mandates that the federal rules 

are not to be constructed to extend the jurisdiction of the 
federal courts. The statute conferring diversity jurisdiction 
is also to be strictly construed. Thomson v. Gaskill, 315 U.S. 
442, 446 (1942). In light of these two policies, the plaintiff 


Stalco cannot be allowed to confer jurisdiction on this Court 


through the technical device of consolidation. As the Court 
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noted in United States v. Western Pac, _ 


69 (1956), subject matter jurisdiction cannot 
skill or "the whim of the pleader." 

Therefore, in balancing the equitable principies 
mandated by Rule 19(b) without refcrence to the subsequent 
consolidation, this Court recommends that the action be 
dismissed for failure to join indispensable parties. 

Considering the fourth factor of Rule iS ae 
clear that plaintiffs have an adequate remedy if this action 


is dismissed. All parties presently before this Court are 


a 


joined in a companion suit filed by plaintiffs in the 


New York Supreme Court. Thus, there is no prejudice to 
plaintiffs who have their remedy in state court. 
B. Waiver 

Plaintiffs contend that defendants have waived the 
right to »bject to the lack of indispensable parties. This 
argument is without merit. The defense of failure to join 
indispensable parties is specifically preserved by Rule 120) (2), 
F.R.C.P., which allows the defense to be made “in any pleading 
permitted or ordered under Rule 7(a), or by motion for 
judgement on the pleadings, or at the trial on the merits." 


The failure to plead such defense does not constitute 
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a waiver and it may be made the basis for a motion to dismiss. 
Agrashell, Inc. v. Composition Material Co., 40 F.R.D. 395 
(S.D.N.Y. 1966); Sweetwater Rug Corp. v. J & C Bedspread Co. 
Toe., 296 F.. Supp. 941, (8. 0.N.Y.7, ated 299 F.2d S73 Od Ciz. 
1962). 
"As amended in 1966, Rule 12(h) makes it clear that there 

is no waiver as to three types of defenses and objections: 
(2) the defense of failure to join an indispensable party ... 
3 Moore, Federal Practice §12.23 (2nd ed. 1948). 

The case cited by plaintiff, Nat'l Board of YMCA v. 
YMCA, 335 F. Supp. 615 (D.5.C., 1971) and Berger Lab Ltd 
wv. BK tatos. Co., 24 F.R.0.: 450 (E.D. Pa. 1959), are not binding 
authority on this Court. 

The only case from this Circuit cited by plaintiff, 
Parker Rust-Proof Co. v. Western Union, 105 F. 2d 976 (2d Cir. 


1939), is distinguishabie. There, the Court found that the 


sacha deliberately withheld making the objection until it 


was too late for plaintiff to sue in another court. In the 
interests of equity, the court refused to sustain the objection. 
In the case at bar, plaintiffs have instituted another suit 
which is presently pending in state court and are thus not 
preclude: from seeking relief elsewhere. | 


More recent cases decided by this Court clearly follow 


o 4 *7 7 rm , * 
senretoer and necommendacrcic¢ 


the language of the rule in holding that the defense of 
indispensable party is not waived. Agrashell, supra; 
Sweetwater Rug Corp., Supra. 
II MOTION TO AMEND CITIZENSHIP OF STALCO 
The second motion before this Court is a motion by 
plaintiff Stalco to amend the statement of citizenship in 
its complaint. In the original complaint in Action I and in 
the complaint in Action 1i, Stalco represented that it 
place of business in New York, In at least two subse quent 
papers submitted to this Court, plaintiff Stalco alleged that 
incipal" place of business was in New York City 
(See plaintiff's Notice of Motion filed 12/4/72, p. 4; 


Plaintiff's Memorandum filed 4/6/73 » Jys -Purguant te 
> 


98 U.S.C. $1332, a corporation is a citizen of eny state 
’ I y 


which it is incorporated and of the state where it has its 
principal place of business. ‘Thus, plaintiff Stalco should 
have pleaded its principal place of business to establish the 
requisite diversity jurisdict fet, This was not done. In any 
event, Stalco now secks to delete from the complaint any 
reference to a New York office. 

Plaintiff asserts that 28 U.S.C. §1653, which permits 


amendments to cure defective allegations of jurisdiction 
= ’ 


requires the Court to allow this amendment, It is generally 
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true that a complaint which fails to allege the citizenship of 
a party may be cured by amendment. Howard v. DeCordova, 177 
U.S. 609 (1900). Also, where a complaint does not state that 
jurisdiction is founded on diversity but the alleged facts 
indicate that diversity of citizenship exists, the amendment is 
allowed. Decorative Cabinet Corporation v. Stor-Aid of Ohio, 
Inc., 10 F.E.0. 266 (S.D.N.Y. 1950). One ene has stated 
that an application for an amendment to a statement of 
citizenship is usually construed liberally, "if it is possible 
to determine from the record that jurisdiction does in fact 
exist."' John Birch Society v. Nat'l Broadcasting Co., 377 F. 2d 
194, 199 (2d Cir. 1967). The intent of section 1653 is 
obviously to allow amendment where the record discloses that 
jurisdiction exists but the allegations have not been 


pleaded correctly. The entire record may be searched to 


discover facts necessary tu cure the defect. Troupe a 


Chicago, Duluth and Georgian Bay Transit Co., 234 F. 2d 253, 
258 n. 6 (2d Cir. 1956). Had plaintiff Stalco sought to amend 
its complaint to allege citizenship in conformity with the 
facts in the pleadings, that amendment would certainly have 
been granted. 

However, plaintiff here seeks to amend its statement of 


citizenship in such a way that the entire record is contradicted. 
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For over four years, plaintiff has consistently indica 
it maintains a place of business in New York, 


complaints in the actions before this Court, in the 


in the Supreme Court of the State of New York, and, as recently 


of March of this year, in a sworn affidavit by an employce 
of Stalco, plaintiff has represented that it is located 
New York. Plaintiff's attorney now alleges that Stalco 
not been in New York since 1971. (Plaintiff's amendment would 
still not cure the defect since it does not indicate whether 
New York was the principal place of business at the time of the 
filing of the complaint which is the determinative date.) 
the Court stated in Walder v. Paramount Publix Corp., 135 F. 
Supp. 228, (S.D.N.¥. 1955), "... to allow this amendment, which 
flies in the face of prior positions and sworn statements of the 


individuais who now seek leave to amend, would not promote 


the interests of justice ...”. 


The concept of liberality of amendment is not an infinite 
one. Se §, 182 (1962). Despite 
the tendency toward liberality in the amendment process, the 
issue remains within the sound direction of the Court and 
denial of the opportunity for amendment may be warrantea in the 
interest of justice. Portsmouth Baseball Corp. v. Frick, 


21 F.R.D. 318 (S.DN.Y. 1958) (Edelstein, J). The right to 
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amend to show grounds of jurisdiction may be waived by delay 
or other action. See 3 Moore, Federal Practice §15.09 (2d ed. 
1968). 

Plaintiff offers no excuse for the undue delay other 
than the ignorance of the attorney handling the case. This 
will not explain a four year delay during which time plaintiff 
had ample opportunity to discover and cure the defect. It is 
clearly within the discretion of this Court to deny leave to 
amend because of undue delay. Foman v. Davis, 371 U.S. 

178, 182 (1962); Wheeler v. West India $.S. Co., 205 F. 2d 355 
(2d Cir. 1953). In an action which had been pending for three 
‘years, the Court in Bernstein v. N.V. Neda landsche-Amerikaansche 


Stoomvaart-Maatschappij, 79 F. Supp. 38 (S.D.N.Y. 1948), aff'd 


in part and modified in part on other grounds 173 F. 2d 71 


(2d Cir. 1949), denied a motion to amend, stating: 


While leave to amend should be freely 
given, the time must arrive at some 
stage of every litigation when plaintiff 
must be required to stand upon the 
allegations he is asserting; that time 

* has arrived. 

79 F. Supp., at 42 


After four years of inexcusable delay, that time has certainly 
arrived in the case at bar. 
Plaintiff Stalco obviously interposed this motion to 


amend as a safety valve. If it were determined that Stalco 
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were an indispensable party and the Court thus lacked 
jurisdiction, this amendment would cure the diversity problems, 
However, in addition to the reasons already stated, this motion 
could not be granted because it is based solely on the af 

of plaintiff's attorney. Since diversity jurisdiction woul 

rest upon the factual issue of the citizenship of Stalco, further 
proof would certainly be required, particularly in light 

many contradictions in the pleadings. Bentinck v. Gu: 

Trust Co, of New York, 109 Fi Supp. 827 (S.D.N.Y.. 1953) 


Accordingly, it is recommended that the plainti 


motion to amend the statement of cit Lzenship in its comp 


be denied. 
III MOTIO 

The third motion is one by ‘plaintiffs in both act 
to amend their complaints to change the theory of their actious 
from breach of contract pursuant to a written agreement to a 


theory of "joint adventure", The Court need not decide this 
7 


issue since it is recommended that both cases be, dismissed. 
paid submitted, 
SOL SCHREIBER 


UNITED STATES MAGISTRATE 


New York, N.Y. 
September 9 , 1975 


A 


AFFIDAVIT OF DONALD B. ALLEN 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK . 


MMI LTD. and INTERCAMBIO COMERCIAL 
KATZ Y ARSARAZ S.A., 


Plaintiffs, 71. Civ. 3128 (¥EL) 


-azainst- 
PEPACO C:ARTERI::‘3 CORPORATION, 


Defendant 


STALCO INTERNATIONAL CORPORATION, 
Plaintiff, 
-igainst- : 72 Civ. 4926 
FINANCIAL ENTE(SNISES OF TIE : 
SAHAMAS LID., EZSNES SHIPPING,A.S&. AFFITAVIT 
ana PER ARNSTEIN ARNESERG, 


Defencants 


STATE OF EW YORK 


COUNTY C> NEW YORK 


DONALD B. ALLEN, being duly sworn, deposes and says: 

Il am @ memter of the firm of CICHA'OWICZ & CALLAN the 
attorneys for all the plaintiffs herein, and make this afidavit 
in cpposition to Magistrate Schreiber's report end recom-endation 
witn resnect to the virious moticns presently pending. A cop; 

eiter's report is attached 2s Exhibit 1. 
umnary, the complaint is that the plaintif?s and 


afendants enterel into a joint ver:cure to arrange the lons 


3116) was filed on July 13, 1% 
gs believed (erroneously, as we wi 
's principal »lace of business 
4f true, would deny jurisdiction against Peraco, 
No other diversity rroblens existed then 
To eure this apparent defect, the action was 


splitting it into two suits 


Gating the: purposes. There was only toxen oppo:! 


t4on 
is 


fron defense counsel (who represents all defendants) and this 


sroved the change. In the ensuing three years 


depositions, discovery, etc., without any chal >-nge 


irisd@iction. Opposing counsel aoparently hoped t 
Sofenses until the last moment; he La 
the 1972 ce"piaints until February 1975. 
rected that thé part 


17 defenses surfaced and 


> 


sin an indisnansable party; 
Es Flainti’fs' c~otion to amend its allecation 


of citizersnip for diversity purposes of nieirtiff 


arya rice | 
«) TALL Je 
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3. Plaintiffs' motion to amend a single para- 


grapr of each cozplaint in order to clarify it. 


We take then up in the same order. 
1. Defendants" motion to Dismiss. 
This motion is based on the allegation that 
New York resident; if not, the motion has no support 
all parties are before the court in the combined suits. Masis- 


trate Schreiber recomzrends dismissal ‘or lacz« ofr 


‘ 4 2 + : 
jJurisaiction, 


based on a belief that Stalco had its principal place of business 
in New York City on July 13, 1971, the dete the comvolaint was 
filed. 


This is contrary to fact. Annexed hereto as Exhibit 
is the affidavit of Alan D. Jacobson, the Vice-President and 
General Counsel of Whittaker Corporation and the Vice-President 
of Whittaker's wholly-owned subsidiary, Stalco Internations 
Corporation. As can be seen therein, on July 13, 1971, the date 
that the original complaint was filed, Stalco was a division of 
Whittaker Corporation, a California Corporation. Thus, Stalco's 


citizenship for diversity purposes was on that dete (ani subse- 


quent thereto) California—not New York—and the action as 


originally instituted was within the civerstty jurisdiction of 

this Court. Therefore, Stalco can be a party to toth suits, 
It is regrettatle that the annexed afficavit was not 

before the M2cistrate when he submitted his revort; it would 


have to a different recommendation. We agree with him that 


jurisdiction is essential. We also as; e that it is a fact 


which must be proved at the tri’ 2 one contested. 
Ao not agree that such an important 
solved on the besis of non-party affi- 


a 


those affidavits are now “nown to be 


an statements 


ne 
fon 


handling th 


to 


a A ie | 
1ornG al 


lecations of ti 
Stalco to conform to the truth. 
ffidavit (Ex. 


In view or 


International rnoration"” ¢ 
e 
division of @ 


“i. ico 


unnecessary 
snculd now b2 deemed a motion tu emeni ths na 


4a OL 
o "Stalco Internatio 


“~ a | 


nal Corp: 
ver Corporation” with a princisal offic 


in Los Angeles, California. 


Masistrate Schreiber recommends eteinst this 
aft 


ere exist erroneous ficavits to the contrary, 


motion 
delay 


ase 


and 
u 


His recommendation is both harsh 


t is unnecessarily harsh because the reltef 
sought is not 


P 


refudicial to defendants and there is now pending 


NR a a SE a LT a I 
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e motion by defercants in the Supreme Court action which, if 
‘ granted, would leave this es the only forum. It is arbitrary 
because there is no mention of defendants’ actions which were 
the real cause of delay. 
When the first complaint was filed, a nistake was 
made in not determining that Stalco's principal place of business 
_was in Californie. The mistake waa compounded in 1972 when the 
af motion was made to amend the complaint by dropping certein 
parties, starting a new action, and consclidatiag the two cases. 
However, defendants hardly put up token resistence to the motion, 


and efter it was sranted, encaged in extensive discovery vroce- 
> 


dures for whree years thereafter. Durins those same three years 


(untii February, 1975) defendants cid not file 2n answer to 


either comrlaint which would nave raised these issues. The 


jJuriscictional issue was only raised recently—on the eve 37f 


triai—and has, within a few months, precuced the controlling 


factual affidavit (Ex. 2). 


Curiously, Magistrate Schreiber did not find that 


this three year delay cn the rart cf defendants was “undue”, 


or that it constituted a waiver of the objection. He sinply 


d 


maintained that the plaintiffs' response to this new roint 


raised by the defendants, i.e., an attempt to correct a defect 


in pleading furiscictional allegations, came too lete. 


despite the fact that 23 U.S.C. 


1€353 clearly states that su 


an anendmert will even be allowed on appeal. A further discus- 


Sicn of this point is found in the accompanying brief. 


Plaintiffs' Motion to A 


This is a simple motion to amend parasrarh 11 of 
71 Civil 311¢ é 4g26 as shown on 
Exhibits 3 and mne> \ ae n motion to 2void 
aay later claim of suppri 
effrontery to claim that three years after examining all 
tirfs before trial, he had been misled into tninking 
entire suit was based on an April 25 letter resar 

strate Schreiber presently re 


moot, but indicated earlier that he would have recon-enced 


would deprive 


Zetion wh tS ; : é LJine anend tent to 


1a the truth simply veczuse plaintiffs 4223 not thorouczhly 
{t was even raised. 
we seek only en opportunity 


Without 
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heretn, without prejudice to defendants' right to plend 


any new cerenses occasioned thereby. 


Sycorn to before me this 
25th day of September, 1975. 
Ola 7 4a A 
. a Pr. Tn Lge 
e 
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EXHIBIT 1--REPORT OF MAGISTRATE SCHREIBER ANNEXED 
TO AFFIDAVIT OF DONALD B. ALLEN 


Identical to Report of Magistrate Sol Schreiber and 
kecommendations printed herein at pages Al37 to Al49. 


EXHIBIT 2--AFFIDAVIT OF ALAN D. 
TO AFFIDAVIT OF DONALD B. 


UNITED STATES DESTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MMI LTD. and INTERCAMBIO COM 
Y ARSARAZ S.A., 


Plaintwits, 
-against- 
PERACO CHARTERING CORPORATION, 


Defendant. 


ATIONAL CORPORATION, 


. 


CO INTE 


Plaintife£, 


-against- 
FINANCIAL ENTE RISES OF THE BAHAMAS 


LTD., HESNES SHIPPING, A.S. and PER 
ARNSTEIN ARNEBERG, 


Defendants. 


STATE OF CALIFORNIA 


COUNTY OF LOS ANGELES 


Jacobson, being duly sworn de 


the Vice’ President 
Whittal 
of its wholly-owned subsidiary 
I make this affidavit to 


(“Staleo”")< 


complicated corporate structure of 


JACOBSON 


ERCIAL KATZ 


<er Corporation ("Whi ") and a Vice 


ANNEXED 
ALLEN 


12 Civ. 4926 


AFFIDAVIT 


Si i eal sn se — 


poses and 


and General Counse] 


President 


Stalco International Corporation 
explain the somewhat 


Stalco so as to eliminat 


A 


Exhtbit 2 Annexed to Affidavit 


any possible contention that diversity jurisdiction does not 
exist in this action. 

22° Since its acquisition by Whittakcr in 1967, 
Stalco has existed at varying times in one of three legal 
forms: (a) from 1967 through 1970, it was a Whittaker 
subsidiary incorporated in California with its principal 
place of business in New York; (b) from mid-1970 to mid-1971, 
it was a Whittaker division operating in New York; and (c) 
from mid-1971 to the present, it has been ‘a California cor- 
poration conducting no active business whatever. In 


the balance of this affidavit I shall explain the matter 


more fully. 


3. The first Stalco was a California corporation, 


incorporated on February 15, 1967 ("Stalco 1")... Stalco 1 
had its principal place of business in New York City. On July 
31, 1970 Stalco 1 was merged into its parent, Whittaker. 
(Whittaker is, and at all times has been, a California 
corporation with its principal offices in Los Angeles, 
California.) 

4. From July 31, 1970 until August 10, 1971, what 
had been the Stalco 1 business ("the Stalco business") was 
not conducted through a corporate entity distinct from 
Whittaker. Rather the business was conducted by a division 
of Whittaker Corporation known as Stalco International 
Company, ("Stalco 2"). (I might note in passing that 


Stalco's transition from subsidiary to division status has 


e Stalcu 


os 


leftover Stalco 1 stationery with the 


International Corporation.") Staleco 


LOT) wnbid 
“Alco business was conducted by a New Yor) 
known as Noblemet International Company 
-- which began to do business on /ugus 


Unico International 


in ‘Caltfornia on April 1971 and known as 

"Stalco International Corporation" ("Stalco 3"). "Stalce’ 4 

(whose offices were with Whittaker’s offices 
Siness whatever. 


holding Whittaker's fifty 


ceased to exist in mid-February, 19% 


after which time 'n hittaker subsidiary or division conc 
or had an inte aye Stale usSiness.  Stalco 


today cnl 


sy 
I 

rae no sum th alc hi) entered into 
actions giving Yr @ to is “t 4 fas Stalco Zz, 


a California corporation hittaker itl ts princi; 


Consequer 


Exhitbtt 2 Annexed 


plaintiff in this action should properly be "“Stalco Inter- 
national Company, a division of Whittaker Corporation". 
However, if "Stalco International Corporation" is considered 

to be the proper plaintiff, the Stalco involved would have to 
be Stalco 3 (Stalco 1 having ceased to exist after its merger 
into Whittaker on July 31, 1970). In either event, the 
plaintiff would be a California corporation that, at all times, 


had its principal offices in Los Angeles, California. 


Sworn to before 
me this 17th day 
of September, 1975. 


=e. JANET A. BAILLER 


“ger ite \s 
Ne NOTARY PUBLIC CALIFORNIA 4 


“9 
4 
fe 


| WbsRG7 LOS ANGELES COUNTY 
| See hy comm expires JUN 24, 1978 ne 
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EXHIBIT 3--PROPOSED AMENDMENT TO COMPLAINT 


ANNEXED TO AFFIDAVIT OF DONALD 


Identical to Proposed Amendment to 
74 
/ 


1 Civil 3118 annexed to Affidavit of 
printed herein at page A63. 


EXHIBIT 4--PROPOSED AMENDMENT TO COMPLAINT 


Complaint 
Donald B. 


ANNEXED TO AFFIDAVIT OF DONALD B. 


Identical to Proposed Amendment to Complaint in 


72 Civil 4926 annexed to Affidavit of 
printed herein at page A64. 


at 


Donald B. Allen 
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LETTER DATED OCTOBER 1, 1975 IN REPLY 
TO AFFIDAVIT OF DONALD B. ALLEN 


Law Orrices oF 
DONALD F. MOONEY 
17 BATTERY PLACE 
NEW YORK, N Y 10004 


i212) we 39-1270 


CABLE ADORESS “BOwSPRIT NEW YORK” 


October 1, 1975 


Honorable Morris E. Lasker 
United States District Court 
U.S. Courthouse 

Poley Square 

New York, New York 10007 


Re: Stalco International Corp. 
v. Pinancial Enterprises 
of the Bahamas, et al., 
MMI Ltd. et al. v. 

Peraco Chartering Corp. 
71 Civ. 3118 
Our File C-190 


Dear Judge Lasker: 


We refer to Magistrate Schreiber’s letter dated 
September 9, 1975, our letter ty you dated Septenber 12th 
and the letter from counsel fr. the plaintiffs in the above- 
captioned matters to you dateca September 26, 41975, with 
enclosures (which we received Monday). 


The letter of Magistrate Schreiber dated Septerber 
9th submitting his report to you invited *comments.* Plain- 
tiffs’ counsel has submitted affidavits and a remorandun, 
and we must reply to some of the matters asserted by plain- 
tiffs" counsel. 


1. At the outset, we must bring to the Court's 
attention that after Magistrate Schreiber told counsel on 
July 25, 1975, that he would recommend dismissal] to you, 
plaintiffs' renewed prosecution of the suit initiated against 
these same defendant; in 1972 in the New York Supreme Court, 
which is presently considering a motion addressed to plain- 
tiffs’ attempt to amend its complaint in that Court to plead 
a joint venture. Plaintiffs’ counsel has erred in advising 
this Court at page 4 of his affidavit: 


"there is now pending a motion by cefendants 
in the Supreme Court action which, if granted, 
would leave this as the only forun.® 


Enclosure °A*. Counsel arcues ! het t} re 


rent is a mere "clarificaticn.® 

is granted, obvicusly it would net 

"as the only forun” as represented by plair 
his affidavit. 


2. We believe that the points raised in the affidavits, 
briefs and arguvents already submitted deal sguarely with rost 
of the points reiterated by Mr. Allen's affidavit. Such sur- 
missions incliite the following: 


a) Affic vit of Donald F. Mooncy dated Februery 
17, 1975 in opposition to motion for leave to arond 
with exhibits; 


b) Defendants' memorandum in opposition to notica: 
for leave to anend; 


c) Notice of Cross Motion to Disniss witn State: 
of Pacts, affidavit of Per Arneberg dated February 18, 
1975 and exhibits; 


dad) Reply Affidavit of Per Arneberg dated March 19, 
1975 in support of Cross Motion to Dismiss with exhibits; 


e) Affidavit of Donald F. Nooney dated Marca 2u, 
1975 reviewing motions before the court; 


f) Defendants’ Merorandun in Support of Cross 
Motion, 


g) Defendants® Reply Merorandun in Suppert of Cross 
Motion to Disziss 


h) Donald F. Mooney letter of March 24, 1975 to 
Judge Lasker}; 


4) bonald F. Mconey letter of April 14, i975, ¢€o 
Magist: ate Schreibers 
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j) Donald FP. Mooney letter April 17, 1975, to 
Magistrate Schreiber; 


k) Donald FP. Mooney letter of May 28, 1975, to 
Magistrate Schreiber; 


1) Donald F. Mooney letter of July 30, 1975, to 
Magistrate Schreiber; 


m) Donald F. Mooney letter of August 1, 1975, to 
Magistrate Schreiber; 


n) Donald PF. Mooney letter of August 4, 1975, to 
Magistrate Schreiber; 


0) Donald FP. Mooney letter of August 22, 1975 to 
Magistrate Schreiber; 


p) Donald FP. Mooney letter of August 25, 1975 to 
Magistrate Schreiber. 


However, we must also direct your attention to the transcripts 
of the oral arguments before Magistrate Schreiber on May 15, 
1975 and of the hearing held on July 25, 1975. 


3. On page one of his affidavit, Mr. Allen etites 
that the complaint alleges a “joint venture.” A review of 
plaintiff's several complaints does not support this staterent. 
Plaintiffs’ claims are based on simple contract set forth in a 
written agreement dated April 25, 1971. Defendants pointed out 
that their entire discovery was addressed to this written agree- 
ment, and did not cover the elements of a cause of action based 
on a joint venture. In fact, at page 65 of the transcript of 
the hearing held on May 15, 1975, Magistrate Schreiber ordered 
plaintiffs to specifically show how each of the four elenents 
of a cause of action for a joint venture were covered in the 
examinations conducted by defendants. The response of pliain- 
tiffs" counsel, we submit, demonstrated that a written agrecrent, 
rather than a “joint venture” sas the focus of discovery. 


4. In the first full paragraph on page 2, Mr. Allen 
points out that defendants® answer was not served until February, 
1975. While true, the service was not untinely because plain- 
tiffs had not served an order approving the amendment to the 
complaint sought by plaintiff on motion in Novenber, 1972, and 
Magistrate Schreiber indicated he would not accept Mr. Allen’es 
claim that he could serve an amended complaint as a matter of 
* gight. 
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5. The irony is that this was plaintiffs" motion 
secking to cure the jurisdictional defect created by Stalco's 
citizenship, which Mr. Allen now argues not to have been 
necessary because Stalco was a "California subsidiary/division.® 
But this Court's view of Stalco’s citizenship did not originate 
in a vacuum. It was alleged in all of the complaints and arended 
coiplaints that Stalco had a place of business in New York City. 
The atfidavit of Mr. !!ciamara, plaintiffs' former counsel, dated 
NoverLer 20, 1972 affirms that Stalco had its principal place of 
business in New York City. Surely, this was no fleeting appari- 
tion otherwise Mr. McNanara would not have moved to amend his 
complaint, drop parties and consolidate. 


In an affidavit dated Itay 7, 1975, Er. Allen hinself 
stated that "at that tire (culy 13, 1971) Stalco was coing 
business in New York City 2...” 


In an afficavit c.orn to on an unspecified day in 
March, 1975, “ir. Goldbera, a representative of Stalco, stated 
that Stalco was located in New York. 


Magistrate Schreiber's conclusion is clearly rot cgr2vn 
from disputed testimony or affidavits. The plaintiffs® site of 
the record is replete with proof. 


One final point should be made. On August 3, 1572, 
Stalco invoxed the venue ind jurisdiction cf the New York state 
Suprere Court and represented to that Court in a verified petition 
(in an unrelated matter) that its principal place of business is 
in New York as follews: 


unter the 2at 
trinciy;al offtecs 


- a —. Fs 
hew YoOorKe 


he State cf California, with 
rt 919 Third Lvente, ew York, 


Fetitiener 4s a ccrporation ercanized and existing 
a 
a 


In the Notice of Petition, Petitioner Stalco cesignatcd: 


New York County as place of trial. The casis of 
venue is petitiencr's office at 919 Third Avenue, 
ew York, Lew York. Dated June 29, 1972. 


Copics of tl.cse pleadings are annexed hereto as Enclosure 3B. 
The principal place of business is a factor dcterminative of 
citizenship for diversity purposes (23 U.S.C.A. §1332(c), See 
generally, Law of Federal Courts, 2d Id. Wright, C.A., St. Paul 
1970, $27). Judge “yler of this Court discussed the effect of 
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this statutory lancuace in Inlarnc Rubber Cerz. v. Triple @ 
Tire Services, Inc., 220 P. Supp. I9U, at We (1963); 


"Thus, if any one state contains a substantial 
predominance of corporate operations, including per- 
scennel, as compared wit> any other eincle state, 
then in that state lies the “principal place of 
business” of the corpcration within the seaning of 
28 U.6.C. § 1332(c). 


This holes true even though, as is at least 
arguably the situation in the caso at bar, the locus 
of over-all direction and controi lics in another 
state. 


It is by the application of these principles 
to the facts at bar that I find there is a substai- 
tial predowinance of the business operations of Inland 
in tiew York Stete, and that, accordingly, its princi- 
pal place of business, within the meaning of Section 
1332(c), isa located in New York. 


Inceed, paragraph 5 of Mr. Jacobson's affidavit con- 
Cluces that no Stalco existed in 1972, despite its litigiousnees 
in tiis state and District during that year. 


It is not enoagh for Mr. Allen to disviss all previous 
affidavits on the subject as being "errcneou3." Not only the 
Gefendants put the Court relied on these staterents. MhMr. 
Jacobson's chronicle of Stalco docs not deny that Stalco was 
de facta conducting business in New York anc had its principal 
offices here. Indeed, he admits "Stalco 2 had its offices in 
New York at the same location as Stalco 1,° This adnission of 
continuity indicates that Stalco existed in New York, did busi-~ 
ness in New York, held itself out as such and, apparently, had 
no other place of business. Since whittaker is not a party, its 
citizenship is not relevant. In summary, Mr. Allen is atterpting 
to create an issue ex nihil. 


We would note in passing that this continuing cekate 
over the citizenship of this ubiquitous plaintiff has resulted 
in considerable leyal expense for defendants who, for their part, 
have merely relied on plaintiffs® affidavits. 
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6. Since plaintiff is admittedly prosecuting the 
action in the New York State Court, where the Court is pr:- 
sently co:sidering only the narro:’ qucsticn as to wi.ether 
plaintiffs are entitled to °a simple, clarifying azerncrent," 
the plaintiff is not in the least bit prejuiciced by any pro- 
cedural determinations by this Covrt. 


7. At the top of Page 5, Mr. Allen alleses that ve 
were misled by plaintiffs’ pleadings. The onus fer this falls 
Squarely on the shoulders of plaintiffs who crafted the con 
plaint(s). Defendants, after ajl, have a rig't to know whet 
they are being sued for, when the plaintiffs seck recovery 
of many hundreds of thousands of dollers. 


Pinally, the anguish which defendants have been sui - 
jected to through this multiple litigation based on arcrphcu:; 
grounds of recovery is fully demonstrated by ifr. Jaccusoe: in 
paragraph 7 of his affidavit. He states: 


However, if "Stalco International Corporaticn® 
is considered to be the proper plaintiff, the 
Stalco invclved would have to be Stalco 3.... 


We submit that if plaintiff and its able cours+1 are 
not able to identify the proper plaintiffs, the resources of 
this Court and defendants should not be exploited to ¢neble 
plaintiffs to ascertain who they, themselves, are. 


Very truly yours, 
; 


- = ‘ 

re { 

ae om \ 
) 


Donald F. Mooney 
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MEMORANDUM OF LASKER, D.J., ENDORSED 


ENDORSEMENT 


STALCO INTERNATIONAL CORP., Plaintiff, v. FINANCIAL 
ENTERPRISES OF THE BAHAMAS, Defendant. 72 Civ. 4926 


N.M.I. LTD & INTERCAMBIO COMMERCIAL KATZ Y ARSARAZ, 
Plaintiff, v. PERACO CHAR™”ERING CORP., Defendant. 
71 Civ. 3118 


LASKER, D.J. 


The motion to dismiss for failure to join an indis- 
pensable party is granted; the motion of Stalco to amend 
the statement of citizenship in its complaint is denied and 
the motion by plaintiffs © both actions to amend their 
complaints to change the sory of their actions from breach 
of contract to a theory of “joint adventure" is denied as 
mooted by granting of the motion to dismiss.: 


The complicated factual background of these cases 
in which plaintiff Stalco has over a period of years shifted 
its factual claim as to whether it was or was not at the 
time the action was brought a citizen of New York is set forth 
with impressive clarity and detail in the report and recom- 
mendation of Honorable Sol Schreiber dated September 9, 
s975. 


Since the submission of that report the court has 
reviewed the voluminous file and has considered the affi- 
davit of Donald B. Allen, counsel for the plaintiffs, filed 
September 26, 1975, in opposition to Magistrate Schreiber's 
report, and letter of Donald F. Mooney, dated October 1, 
1975 in reply thereto. We agree with the carefully reasoned 
conclusions and recommendations of the Magistrate as set 
forth in his report. Nothing contained in the affidavit 
of plaintiffs' counsel in opposition to the report persuades 
us that the recommendations are inappropriate. We agree 
with the comments of defendants' counsel that amendment of 
plaintiffs' papers at this very late date to establish that 
all along it has been a citizen of California although the 
litigation to date has been based on its claim that it was a 
citizen of New York, would not be in thc interest of justice 
ane that, as defense counsel states, "If plaintiff and its 
able counsel are not able to identify the proper plaintiffs, 
the resources of this court and defendants should not be 
exploited to enable plaintiffs to ascertain who they, 
themselves, are. " 
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